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N I E N A B E R JA: 

The appellant was a public prosecutor in the employ of the KwaZulu 

Department of Justice ("the department"). The issue is whether he still is. 

His employment was - or is - governed by the provisions of the KwaZulu 

Public Service Act 18 of 1985 (KwaZulu) ("the Act"), which came into 

operation on 1 April 1985. O n 5 June 1989 the appellant was charged in 

terms of s 18 of the Act with misconduct and suspended without pay with 

effect from 1 July 1989, pending an enquiry in terms of s 19 thereof. But 

the enquiry dragged on and the appellant sought and obtained employment 

with the Community Law Centre of the University of Natal as a "rural 

paralegal co-ordinator" in its community law project. Such employment 

commenced on 19 October 1989. O n 2 May 1990 he was suspended from 

this latter employment, this time on full pay, pending a disciplinary board 

hearing by the university. The department only became aware of the 

appellant's current employment when the legal representative of the director 

of the Centre's community law project ("CLP"), in a letter dated 7 June 1990, 
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addressed certain queries to the department about the circumstances of the 

appellant's employment with the department and his suspension from it. The 

department reacted to this information by promptly discharging the appellant 

from its service on 11 June 1990 with immediate effect. It purported to do 

so in terms of s 19(29) of the Act which reads as follows: 

"An officer who has been suspended from duty in terms of sub-section 

(4) or against w h o m a charge has been preferred under this section and 

who resigns from the Public Service or assumes other employment 

before such charge has been dealt with to finality in accordance with 

the provisions of this section, shall be deemed to have been discharged 

on account of misconduct with effect from a date to be specified by 

the Minister unless, prior to the receipt of his notification of 

resignation or the date of his assumption of other employment he had 

been notified that no charge would be preferred against him or that the 

charge preferred against him had been withdrawn." (My emphasis.) 

It was common cause on the papers that the appellant was (i) "an 

officer" for purposes of the section w h o had (ii) been suspended from duty 

in terms of section 19(4), (iii) against w h o m a charge had been preferred 

which, at the time, had (iv) not yet been dealt with to finality and (v) that 
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the appellant had not resigned from the Public Service. The crisp question 

is whether the appellant had "assumed other employment" within the 

meaning of the section. If yes, he would be deemed to have been 

discharged on account of misconduct, with all the detrimental consequences 

of such a finding, and the department's notification to the applicant to that 

effect would have been in order. If no, the appellant was at the very least 

entitled to a declarator that his dismissal was not in order. 

The appellant, as applicant, instituted motion proceedings in the 

Durban and Coast Local Division for an order: 

"1. That the decision of the Respondent discharging the Applicant 

from the Public Service of KwaZulu (Department of Justice) in terms 

of section 19(29) of the Public Service Act, 1985 (KwaZulu) be and 

it is hereby declared to be invalid and is reviewed and set aside." 

The matter came before Didcott J. H e decided it in favour of the 

appellant. At the same time he granted leave to the respondent to appeal to 
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the Natal Provincial Division. The Full Bench of the Natal Provincial 

Division (Galgut J, Hugo and Combrink JJ concurring) came to the opposite 

conclusion, mainly on the ground that the present appellant failed to adduce 

sufficient evidence to justify the order sought. This is a further appeal 

against the latter decision, special leave having been granted by this Court. 

Before dealing with the evidence, such as it was, it is helpful to 

consider the purpose of s 19(29). According to Didcott J: 

"It is to prevent someone w h o is facing charges of misconduct from 

ducking these charges by resigning and attracting the advantages of a 

resignation in good standing. It is to ensure that, if anybody resigns 

while he is facing charges, he will be in as bad a position as he would 

have been if the charges had been found proved and he had been 

dismissed on account of them. So what is prevented is, as I say, a 

resignation in an attempt to avoid the charges and to prevent the 

misconduct from being investigated and its presence or otherwise 

determined." 

The court a quo agreed with this analysis and so do I. 

A n officer who resigns while under suspension shall be deemed to be 
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discharged on account of misconduct. In effect it means that his resignation 

is deemed to be an admission of misconduct justifying a discharge from a 

date specified by the minister. So too, if the officer, without formally 

resigning, assumes other employment. The phrase "assumes other 

employment" is thus used as an elaboration or extension of the concept of 

"resignation". "Assuming other employment" must therefore be comparable 

in effect to a resignation; the "other employment", in a word, must be 

incompatible with continued employment with the department. It would be 

incompatible, on a par with resignation, if his new conditions of service 

should prevent him from resuming employment with the department at will 

if his suspension is lifted e.g. if he is obliged to give notice to his new 

employer to do so. It would likewise be incompatible with his occupation 

as a prosecutor if the nature of his new employment would tend to create a 

conflict of interests, e.g. if his new employer had an interest in exploiting 
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confidential information at his disposal or is engaged in criminal pursuits. 

These are mere examples. They are not applicable in this case. Here the 

only real issue is whether his work in the C L P could prevent him from 

resuming employment with the department forthwith if his suspension were 

lifted. 

That brings m e to the evidence. According to the court a quo the 

appellant, once the issue of his employment with the university was raised, 

failed to make out even a prima facie case that such employment was not 

incompatible with his service with the department. Thus it was stated: 

"In m y view the evidence, such as it was, did not show, not even 

prima facie, that the employment the Respondent had undertaken with 

the C L P did not fall foul of section 19(29). The Respondent 

repeatedly averred that his employment with the C L P was "temporary", 

that he could leave such employment "as soon as" he liked, and that 

such employment did not constitute a repudiation by him of his 

contract of employment with the Department. He insisted that he had 

at all stages intended to return to his employment with the Department 

as soon as the Department's disciplinary enquiry was completed and 
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findings were made in his favour, and that he had at all times kept the 

Department well aware of his intention in this regard. 

What the Respondent failed to do in his application, however, 

was to disclose the terms of his employment. He in fact disclosed not 

a single such term. In the result it was not possible for a court to 

establish whether his averment that his employment with the C L P was 

temporary was factually correct, or what exactly was meant by his 

averment that it was "at any time" that he could return to his 

employment with the department." 

With respect I cannot agree. Neither in his founding nor in his 

replying affidavit, it is true, did the appellant adduce any evidence in support 

of his assertion that his work with the C L P was merely "temporary", but the 

court of first instance did have before it a further supplementary affidavit, 

incorporating an affidavit from the Deputy Registrar (Personnel) of the 

university, Colin Noel Chaplin, in which it is stated: 

"According to the records of the University of Natal, the Applicant 

was employed by the Community L a w Centre on a casual basis and 

was paid by the hour. H e was not appointed on University conditions 

of service and there was no contract between him and the University." 


