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This is an appeal, with the leave of the Court a guo, against a
judgment granted in the Witwatersrand Local Division against the
appellant ("the defendant") in favour of the respondent ("the plaintiff™) for
the payment of damages in the sum of R954 371,00 with interest and
COStS.

The plaintiff's claim rested basically on an allegation that the
defendant had breached its duty of care to the plaintiff arising out of the
defendant's acting as the collecting banker in respect of a cheque of which
the plaintiff was the payeé and allegedly the owner. The cheque was
dated 11 May 1989 and it was drawn by Central Merchant Bank Limited
("Senbank”) on Trust Bank of Africa Limited ("Trust Bank") for the sum
of R954 376,71. This amount was expressed to be payable to the order
of the plaintiff, but the cheque bore two Crossings: one was printed on
it, with the words "not negotiable”, and the other, which had been affixed

by means of a stamp next to and parallel with the first, carried the words
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"not transferable”.

The cheque was deposited for collection by Senbank at the Bree
Street branch of the defendant in Johannesburg on 11 May 1989.
Accompanying the cheque was a credit transfer form which had been
filled in and signed by an employee of Senbank. It was addressed to the
Parktown branch of the defendant, with the instruction to credit the
plaintiff with the amount of the cheque. In the space provided on ’the
form for filling in the "account number” (obviously of the person 1o be
credited), the pumber 8006109314 had been inserted. That number had
been supplied to Senbank by one E D Philip, who was a director of the
plaintiff, and who had arranged with Senbank to draw and deposit the
cheque. The number so supplied was not, however, the number of the
plaintiff's account at the defendant's Parktown brapch; in fact the plaintiff
was not a customer of the defendant at any of its branches. The number

on the credit transfer form was the number of an account that was being
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conducted at the defendant's Parktown branch under the name of the

Philip Children's Trust. The person who operated on that account was the

same E D Philip.

When the cheque was presented for payment by the defendant

to Trust Bank, through the automated clearing bureau, it was honoured,

but the proceeds never reached the plaintiff. They were credited by the

defendant, through its centralized bookkeeping centre, to the Philip

Children's Trust account at its Parktown branch. At the time (11 May

1989) that account was in overdraft to the tune of R852 308,44, The

credit of R954 376,71 liquidated the overdraft and left a balance of

R102 068,27, which was transferred at the request of Philip to an

invesiment call account in the name of the Philip Children's Trust on 13

May 1989. On 16 June 1989 the balance then standing to the credit of

the account (R158 703,55) was withdrawn by Philip, ostensibly acting on

behalf of the Philip Children's Trust, and the account was closed. It was
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only in January 1990 that the defendant at management level discovered
that the cheque in question had been the source of the funds credited to
the account on 11 May 1989.

From the above résumé of the salient facts (which are not in
dispute) it is apparent that Philip played a key role in the events, linking
as he did the plaintiff with Senbank, Senbank with the defendant, and the
defendant with the Philip Children's Trust. It will be necessary to
examine his conduct somewhat more closely, in the light of the evidence
given at the trial. Before I do so, however, it will be convenient to refer
to the issues raised in this appeal.

In the judgment of the Court a quo (DU PLESSIS J) reference
was made to the requirements for holding a collecting banker liable for
negligently causing loss to the true awner of a cheque, as stated in the

judgment of this Court (per VIVIER JA) in Indac Electron] Lid

v Volkskas Bank Ltd 1992 (1) SA 783 (A) at 797A-D:
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"There can now be no reason in principle why a
collecting banker should not be held liable under the
extended Lex Aquilia for negligence 1o the true owner
of a cheque, provided all the elements or requirements
of Aquilian liability have been met...... In a situation
such as the present a delictual action for damages
would accordingly be available to a true owner of a
cheque who can establish (i) that the collecting banker
received payment of the cheque on behalf of someone
who was pot entitled thereto; (i) that in receiviag
such payment the collecting banker acted (a)
negligently and (b) unlawfully; (jii) that the conduct
of the collecting banker caused the true owner to
sustain loss; and (iv) that the damages claimed

represent proper compensation for such loss."
Upon a consideration of the evidence the trial Judge held that all these
requirements had been established and accordingly found for the plaintiff.
(It may be noted in passing that the slight discrepancy - which can be
seen above - between the amount of the judgment and the amount of the
cheque is of no consequence: it appears that the learned Judge took the
figure be put in the judgment from the prayer in the plaintiff's particulars

of claim, which was in turn derived from a misstatement of the amount
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of the cheque in the body of the particulars.)

In this Court it was argued for the defendant that the Court a
quo had erred on the grounds that on the evidence the plaintiff had failed
to prove -

(a) that it was the true owner of the cheque;

(b) thar the defendant acted either unlawfully or negligently

when it collected the cheque;

(c) that the plaintiff suffered any loss, or, if it did, that such

loss was legally caused by the defendant's conduct.

The first issue to be considered, then, is whether the plaintiff
established that it was the true owner of the cheque. Turning to the
evidence relevant to this point, it will be convenient first to make some
general observations about the evidence placed before the trial Court.
Both parties called witnesses, the majority of whom were managers (of

various ranks) employed by Senbank or by the defendant at the relevant
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times. Philip was not called to testify. Most of the evidence was directed
to the issues of untawfuiness and negligence. Such evidence will be
referred to, when dealing with the first issve, only to the extent necessary
to follow the course of the events and to explore the role played by
Philip, which is pivotal to the first issue. In this regard the facts given
in evidence are not in dispute in any material respect. Consequently 1
shall set out the facts in the form of a paraphrase without naming the
particular witnesses from whose evidence they are taken; and in a few
instances, where witnesses gave varying or conflicting accounts on
immaterial matters of minor detail, I shall simply use one version and
ignore the other.

The plaintiff is represented in this litigation by its liquidators.
The company was placed under provisional liquidation on 8 December
1989 and a final winding up order was issued on 9 January 1990. The

company was a subsidiary in a group of which the holding company was






