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During M a y 1990 the appellant ("the plaintiff) sustained bodily 

injuries as a result of being struck by a bus whilst she was standing on 

a pavement in Johannesburg. The bus was the property of the 

Johannesburg City Council ("the defendant") against w h o m the plaintiff 

later instituted an action for damages in the Witwatersrand Local 

Division. This action, which was founded inter alia upon the allegation 

that the collision had been caused by the negligence of the driver of the 

bus, was brought by virtue of the provisions of Articles 12(b) and 40 of 

the Schedule to the Multilateral Motor Vehicle Accidents Fund Act 93 of 

1989 ("the Act"). In so far as material for present purposes, the latter 

Article prescribes that the M M F (the Multilateral Motor Vehicle 

Accidents Fund) shall be obliged to compensate a third party for any loss 

or damage suffered by him as a result of bodily injury to himself caused 

by the driving of a motor vehicle, if the injury is due to the negligence 

of the driver. In terms of Article 12(b), however, the M M F may not use 
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its monies to defray expenses incurred in respect of claims for 

compensation contemplated in Article 40 arising out of the driving of 

motor vehicles, which are the property of the defendant, as long as the 

latter has made provision on prescribed conditions for the payment of 

compensation in terms of Article 40. (It became common cause that such 

provision had been made.) 

In its plea the defendant inter alia denied that the driver of the 

bus had been causally negligent, and at a pre-trial conference the parties 

agreed that the issue of negligence should be tried separately from the 

issue of quantum of damages. At the commencement of the trial the 

court a quo gave effect to this agreement. The appellant was then called 

as a witness. Her evidence prima facie established that the collision had 

been caused by the negligence of the driver of the bus. However, during 

the course of cross-examination the defendant sought, and was granted, 

leave to file a special plea. It read as follows: 
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"1. The Plaintiff claims in terms of the provisions of Act N o 

93 of 1989 ('the Act') as read with the Regulations 

thereto. 

2. In terms of the provisions of Article 48(f)(ii) of the 

agreement which forms the Schedule of the Act, the 

Defendant shall not be obliged to compensate any person 

for loss or damage if such person refuses or fails to 

furnish it with copies of all statements and documents 

relating to the accident that gave rise to the claim 

concerned, within a reasonable period after having come 

into possession thereof. 

3. The Plaintiff and two witnesses made statements to an 

assessor and/or private investigator and/or person to the 

Defendant unknown in approximately March of 1992 and 

such statements have been in possession of the Plaintiff 

and/or her duly appointed representative from 

approximately March of 1992. 

4. The Plaintiff has failed to furnish the Defendant with 

copies of such statements within a reasonable period after 

having come into possession thereof and the Plaintiff only 

furnished the Defendant with copies thereof on the 20th 

of January 1994. 

5. In terms of the provisions of Article 63 of the above 

Agreement, no claim shall be enforceable by legal 

proceedings commenced by a summons served on the 

Defendant before all requirements as set out in Article 
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48(f) have been complied with. 

6. The Plaintiff issued her summons in about June 1993. 

7. The Plaintiff during or about March 1992, alternatively 

prior to the issue of the summons had in her possession 

alternatively in the possession of her representatives, 

statements by herself and two witnesses which statements 

were furnished to the representative of the Defendant only 

on the 20th of January 1994. 

7. In the premises, the Defendant is not liable to compensate 

the Plaintiff as claimed or at all, alternatively the 

Plaintiffs claim is not enforceable by the present legal 

proceedings." 

The factual averments in the special plea were admitted by the 

plaintiff. Counsel then proceeded to debate two questions, viz whether 

Articles 48(f) and 63 of the Schedule enure for the benefit of the 

defendant - as distinguished from the M M F and an appointed agent - and, 

if so, whether plaintiff had failed, as alleged in the special plea, to furnish 

the defendant with copies of the statements in question within a 

reasonable time. The trial court found for the defendant on both issues 
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and in consequence dismissed the plaintiffs claim with costs. 

Subsequently it granted the plaintiff leave to appeal to this court. 

(Prior to the hearing of the appeal the defendant was substituted 

as a party by the present respondent in its capacity as the deemed 

successor-in-law to the defendant.) 

Before us counsel for the plaintiff again submitted that Articles 

48(f) and 63(b) of the Schedule do not apply to a claim brought against 

the defendant under the Act. The kernel of this submission was that there 

is no mention of the defendant - again as distinguished from the M M F 

and an appointed agent - in those Articles. 

Article 48(f) reads as follows: 

"The M M F or an appointed agent, as the case may be, shall not 

be obliged to compensate any person in terms of Chapter XII 

[which includes Article 40] for any loss or damage -

(f) if the claimant concerned refuses or fails-

(i) to submit to the M M F or the appointed agent, 

together with his claim form, as prescribed by the 
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Board, or within a reasonable period thereafter and 

if he is in a position to do so, an affidavit in which 

particulars of the accident that gave rise to the 

claim concerned are fully set out; or 

(ii) to furnish the M M F or the appointed agent with 

copies of all statements and documents relating to 

the accident that gave rise to the claim concerned, 

within a reasonable period after having come into 

possession thereof." 

And Article 63(b) provides: 

"No claim shall be enforceable by legal proceedings 

commenced by a summons served on the M M F or an appointed 

agent-

(b) before all requirements as set out in Article 48(f) 

have been complied with ...." 

(For the purposes of this appeal Article 48(f), as it now reads, 

does not differ in a material respect from its wording prior to its 

amendment by Proclamations 102 of 1991 and 62 of 1993.) 

In terms of Article 1 of the Schedule an "appointed agent" is an 

agent appointed by the M M F under Article 13. The defendant was not 
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so appointed and there is hence no express reference to the defendant in 

Articles 48 and 63. Nor is the defendant mentioned expressly in Articles 

40, 42, 43, 44, 45, 46, 47, 47A, 47B, 52 and 62 of the Schedule which 

in terms have reference only to the M M F or an appointed agent. Indeed, 

apart from Article 12(b), the defendant is named in only two Articles of 

the Schedule. The first is Article 54 which provides: 

"The appointed agent or the M M F or the owner 

mentioned in Article 12(b) shall within a reasonable period after 

the third party has complied with the provisions of Article 

48(f)(i), furnish the third party or his agent with a copy of the 

information and statements which the said owner or driver 

furnished in terms of Article 53, as well as all statements which 

were or are obtained from witnesses to the accident." 

The second is Article 65 which stipulates that the provisions of 

Article 64 are also applicable where the owner referred to in Article 12(b) 

(i e the defendant) has paid compensation in terms of Chapter XII 

(Articles 40 to 45) for loss or damage caused by the negligence or other 

unlawful act of somebody else. Article 64 in turn provides that the M M F 
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or an appointed agent w h o has paid compensation under chapter XII may 

under certain circumstances exercise a right of recourse. 

The trial court held, however, that unless the Schedule to the 

Act "is interpreted, in general, to equate the defendant with an appointed 

agent, absurdities arise which could not have been contemplated by the 

legislature", and that hence Articles 48(f) and 63(b) should be construed 

so as to include the defendant. 

There is no provision in the Act or the Schedule which in so 

many words casts an obligation upon the defendant to compensate a third 

party for loss or damage suffered as a result of inter alia bodily injury 

caused by or arising from the negligent driving of a motor vehicle 

belonging to the defendant. Yet it can hardly be doubted that such an 

obligation is implicitly created by the provisions of Article 40, read with 

Article 12(b), of the Schedule. In relation to its motor vehicles the 

defendant therefore incurs the liability which, but for the provisions of 


