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S C O T T AJA: 

The appellant, in bis capacity as the duly appointed liquidator 

of Townsend Plant Hire C C ("the corporation"), sought an order in the 

Witwatersrand Local Division directing the respondent, a creditor of the 

corporation, to pay the appellant the proceeds derived from the realisation 

of certain earthmoving equipment which the respondent had held as 

security. The relief claimed was founded on s 83 (10) of the Insolvency 

Act 24 of 1936 ("the Act") which is applicable to the administration of an 

insolvent close corporation (see s 66 of the Close Corporations Act 69 of 

1984 read with s 339 of the Companies Act 61 of 1973). Various defences 

were raised in the answering papers but Roux J who heard the application 

found it unnecessary to deal with these and instead upheld a point in limine 

that the applicant had failed to make out a case in the founding papers for 

the relief claimed. Shortly stated, the conclusion to which the learned judge 
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came was that the appellant was not entitled in terms of s 83 (10) of the 

Act to recover the proceeds derived from the realisation of the equipment 

as the respondent had failed to effect the realisation in accordance with the 

preceding subsections of s 83. Accordingly, and because the appellant had 

formulated his claim in terms of s 83 (10) as opposed to a claim at 

common law for the value of the property realised, it was held that the 

claim had to be dismissed. The appellant, with the necessary leave, now 

appeals to this court against the judgment and order of Roux J. 

Shortly before the hearing in this Court the respondent's attorneys withdrew as attorneys of record and wrote to the registrar advising that the respondent, which was no longer trading, had decided not to incur the costs of engaging an attorney and briefing counsel to appear to oppose the appeal. By this time, however, heads of argument had been filed on behalf of the respondent in which submissions were made with regard to 
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the other defences raised in the papers as well as the point on which the 

judgment of the Court a quo was based. I shall deal with these defences 

later in this judgment and after first considering the basis upon which the 

claim was dismissed. 

Before dealing with any of these issues, it is necessary, 

however, first to set out as briefly as the circumstances permit the principal 

events leading up to the appellant instituting proceedings against the 

respondent for the relief claimed. 

O n 10 December 1990 the corporation, which carried on 

business as the lessors of earthmoving equipment, entered into three 

separate instalment sale agreements with the respondent for the purchase of 

three items of earthmoving equipment. In each instance ownership 

remained vested in the respondent pending payment of the purchase price 

which was to be effected in monthly instalments over a period of thirty-six 
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months. It is not disputed that each transaction constituted an "instalment 

sale transaction" as defined in s 1 of the Credit Agreements Act 75 of 1980. 

O n 18 January 1991 a provisional winding up order was granted against the 

corporation. By this time it had taken delivery of the equipment from the 

respondent and had let two of the items to clients but still had the third 

item on its premises. It remained, of course, substantially indebted to the 

respondent in terms of the agreements. The appellant was appointed 

liquidator of the corporation on 1 February 1991. 

O n 4 February 1991 the appellant held an informal meeting 

with creditors who had concluded instalment sale agreements with the 

corporation, including the respondent. It was agreed that each creditor 

would repossess the subject matter of each instalment sale agreement in 

respect of which it had a claim and hold the property as security for such 

claim. Although not expressly stated in the papers, it would seem that in 
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arriving at this agreement the parties had in mind the provisions of s 84 of 

the Act in terms of which (subject to the defence considered below) the 

creditors would have lost their ownership in the subject matter of each 

transaction and acquired a hypothec in its stead. 

The following day, ie 5 February 1991, the appellant wrote to 

the respondent confirming the arrangement that the latter was to take 

possession of the equipment and hold it as security for its claim. The letter 

concluded: 

"1 n o w wish to deal with the realization of your security which is set 

out in Section 83 of the Insolvency Act, a copy of which is attached 

hereto for your information with particular reference to sub­

paragraphs 8, 9, 10 and 11. 

Claim documents will be forwarded to you under cover of a separate 

letter. Please have these completed and returned to m e in order that 

a decision regarding the realization of your security can be made." 

The respondent took possession of the equipment and the winding up order 
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was in due course made final. 

The second meeting of creditors was held on 6 June 1991. 

Despite a reminder from the appellant, the respondent failed to submit its 

claim which was accordingly not proved at the meeting. The respondent 

had also by that date not given notice in writing to the Master and to the 

appellant of the fact that it held the equipment as security for its claim as 

required by s 83 (1); nor had it realised the equipment. O n 13 June 1991 

and in terms of s 83 (6), the appellant wrote to the respondent demanding 

that the equipment immediately be delivered to him. The subsection 

provides as follows: 

"(6) If he has not so realized such property before the second 

meeting of creditors, he shall as soon as possible after the 

commencement of that meeting deliver the property to the trustee, for 

the benefit of the insolvent estate and if the creditor has not delivered 

the said property to the trustee within a period of three days as from 

the commencement of the said meeting the trustee may demand from 
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him delivery of such property. If the creditor fails to comply with 

such demand of the trustee, the Master, at the request of the trustee 

and after notice to the creditor shall direct the deputy-sheriff within 

whose area of jurisdiction the property is situate to attach the 

property and to deliver it to the trustee, and in that case the creditor 

shall be liable for the deputy-sheriff's costs, as taxed and allowed by 

the Master. If those costs cannot be recovered from the creditor, 

they shall be paid out of the estate as part of the costs of the 

sequestration." 

The respondent simply ignored the demand and on 14 June 1991 submitted 

its claim. Instead of taking the steps detailed in s 86 (6) for the recovery 

of the property, the appellant made arrangements for a special meeting of 

creditors for proof of claims to be held on 5 September 1991. 

In the meantime and on 19 July 1991, the respondent realised 

a part of the equipment for R140 955,00. Although not stated expressly in 

the papers, it is clear that the realisation was not effected in the manner 

provided for in ss 83 (8) and (9) of the Act. Indeed, the appellant became 




