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VAN DEN HEEVER JA

The appellant, a consulting engineer who lives at 46 Upper Hill
Street, Central, Port Elizabeth, runs his practice from offices he regards
as unsuitable and inadequate. He bought Erf 2619, a property congisting
of a block of three fiats situate at 35 Havelock Street, Central, intending
10 relocate his practice there after converting the flat at stregt level into
a suite of offices. The upper storey would be retained, after refurbishing,
as two upmarket flats. Erf 2619 is zoned as "general residential”.
During March 1990 the appellant applied in terms of section 17 of the
Land Use Planning Ordinance, No 15 of 1985 (Cape) ("the Ordinance")
for the rezoning of the property to permit of its being used for "special
purposes with proviso that the groundfloor is used for office activities
and the rest remains residential”.

A structure plan had been prepared and approved for the area in
terms of section 4 of t]_1e Ordinance. Section 5 of the Ordinance

provides:



"(1) The general purpose of a structure plan shall be to lay
down guidelines for the future spatial development of
the area to which it relates (including urban renewal,
urban design or the preparation of development plans)
in such a way as will most effectively promote the
order of the area as well as the general welfare of the
community concerned.

(2) A structure plan may authorize rezoning in
accordance with such structure plan by a council.

(3) A structure plan shall not confer or take away any

right in respect of land.”

Chapter 11 ﬁf the Ordinance deals with Zoning Schemes, and
provides for regulations to be made to control zoning. In terms of
section 9 such regulations "may authorize the granting of departures and
subdivisions" by a municipal council.

Erf 2619 falls within what is referred to in the structure plan as

Area 3. Paragraph 2.2.3 of the structure plan states:

"Area 3 (residential: Other Users)

The existing General Residential zoning ... in tespect of
Area 3 as shown on Plan 2 will not change. The residential
character, atmosphere and use in these areas prevails and

because of its strength and largely unspoilt appearance,



needs to be conserved. Retail activities such as antique
dealers, jewellers and house crafts may be permitted in
terms of clause 21.2 of the P E Zoning Scheme.
Where retail or office activities are permitted by the Council
the building must retain its residential use and character, and
. therefore will not be allowed to be altered to look like a
shop or business premises. Owners wishing to include a
retail activity on their properties will be required to obtain
the comments and agreement of abutting owners prior to
their submitting an application for such use.
Office activities, in conjunction with a residential use, could
be permitted on the ground floor only of blocks of flats in
this Land Use Category. The use of flats exclusively for
office purposes should be strongly resisted in order to
maintain a strong residential component.
On-site parking will be required for all non-residential use

in terms of the Council's parking policy ..."

I return later to the regulation, made under Chapter II of the
Ordinance relating to "other uses" permissible on property zoned as
residential in Area 3, referred to in the passage quoted as "clause 21.2".

The structure plan envisages the appointment of an advisory

committee to report on all matters relating to conservation within inter



o

alia. Area 3. The comments of the Environmental Affairs Advisory
Committee ("EAAC") on the proposed rezoning having been obtained,
the Land Use Committee of the second respondent refused the appellant's
application.

On 11 June 1991 the appellant noted an appeal in terms of section
44 of the Ordinance against this decision. This section reads:

"44(1)(a) An applicant in respect of an application to a
council in terms of this Ordinance, and a person who has
objected to the granting of such aﬁplication in terms of this
Ordinance, may appeal to the Administrator, in such manner
and within such period as may be prescribed by regulation,
against the refusal or granting or conditional granting of

such application.”

{No regulations have been promulgated prescribing in what manner such

an "appeal” is to be conducted. Only time limits have been determined.)

(2) The Administrator may, after consultation with the
council concerned, in his discretion dismiss an appeal
contemplated in subsection (1)(a) ... or uphold it wholly or

in part or make a decision in relation thereto which the



council concerned could have made.

(3) For the purposes of this Ordinance -

(¢) adecision made by the Administrator under the
provisions of subsection (2) shall be deemed to have

been made by the council concerned."

The powers of the former Administrator set out in section 44(2)
above, have devolved upon the first respondent.

The documents on which the appellant relied in appealing to the
first respondent, were voluminous. They consisted of the following
items:

1. The application that had been submitted to the second respondent,
containing a detailed motivation report; photographs of the property and
its surroundings; letters of support from neighbours and residents; a
locality map, a zoning map, a land use map, a layout plan and the layout
proposed.

2. A letter written by the appellant’s attorneys on 3 September 1990

to the Director: Administration of the second respondent. The appellant



had somehow learned that the EAAC had submitted advice adverse to his
application to the council via the department of the City Engineer. The
letter urged that the appellant be provided with a copy of that advice in
order to enable him to comment on it; alternatively that his own
comments, set out at length, on the report of the City Engineer be placed
before the Land Usage Committee for its consideration.

3. The agenda and minutes of the meeting of the EAAC held on 4
July 1990. This was adjourned with a request for further information
from the City Engineer. These documents, along with the City
Engineer's ensuing fepon and the minutes of the adjourned meeting, held
on 22 August 1990, had been made available to the appellant in
compliance with the request contained in item 3 above.

4. A further letter, dated 1 February 1991, from the appellant’s
attorney to the Director: Administration. This acknowledged receipt of
the items in paragraph 3 above, and set out detailed argument critical of

the approach of the EAAC, contradicting the allegations of the City






