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J U D G M E N T 

F H GROSSKOPF .JA: 

The seventeen respondents were employees who were 

retrenched by their employer, the appellant, on 14 M a y 1992. They 

brought an application against the appellant and two others in the 

industrial court in terms of s 46(9) of the Labour Relations Act 28 of 

1956 ("the Act"). They sought an order declaring their retrenchment to 

be an unfair labour practice in terms of the Act. The relief claimed by 

the respondents was for their reinstatement, alternatively, for 

compensation. The industrial court held that the retrenchment of the 

respondents did not constitute an unfair labour practice and dismissed the 

application, save that the first respondent was granted compensation for 

being treated less favourably than the other respondents. The judgment 

of the industrial court is reported as D e Vries & Andere v Lanzerac 

Hotel & Andere (1993) 14 ILJ 432 (IC). The respondents appealed to 

the Labour Appeal Court ("the LAC " ) against the industrial court's 
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decision, save insofar as it related to the unequal treatment of the first 

respondent. The L A C upheld the appeal, set aside that part of the 

industrial court's order against which the appeal was directed, and 

replaced it with the following: 

"2 (a) The retrenchment of the appellants [now respondents] 

constituted an unfair labour practice. 

(b) Each appellant [respondent] shall be reinstated by the 

second respondent [now appellant] in his or her job or 

a comparable job, with its current attendant benefits, 

should he or she present himself or herself for work 

within 30 days of the date of this judgment or such 

later date as the parties concerned may agree, 

(c) The second respondent [appellant] shall in any event 

within 30 days of the date of this judgment pay to 

each appellant [respondent] an amount equivalent to 

six times his or her monthly remuneration, calculated 

at the date of dismissal plus interest at the rate of 

18,5% per annum on the said amount over a period of 

one year." 

The appellant was also ordered to pay the respondents' costs of appeal. 

The judgment of the L A C is reported sub n o m D e Vries & Others v 
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Lanzerac Hotel & Others (1993) 14 ILJ 1460 (LAC). 

The appellant thereafter duly complied with paragraph 2(b) 

of the abovementioned order of the L A C relating to the reinstatement of 

the respondents. The appellant was granted leave to appeal to this Court 

against the remaining orders of the L A C . 

The appeal must be decided on the facts found by the LAC, 

but this Court is also entitled to have regard to any additional facts which 

appear from the record of the industrial court proceedings insofar as they 

are not inconsistent with the facts found by the L A C . (See Performing 

Arts Council of the Transvaal v Paper Printing W o o d and Allied 

Workers Union and Others 1994(2) S A 204 (A) at 214E-G.) The 

conclusion of the L A C on the crucial question whether the appellant 

committed an unfair labour practice is not, however, a decision on a 

"question of fact" and may therefore be reconsidered and determined by 

this Court. (See Media Workers Association of South Africa and 

Others v Press Corporation of South Africa Ltd ('Perskor') 1992(4) 
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S A 791 (A) at 802B-I; Performing Arts Council case, supra, at 214G-

H.) 

The facts found by the L A C are set out fully in its reported 

judgment, and I shall refer to them insofar as is necessary for a proper 

understanding of the case. 

In February 1991 Lanzerac Landgoed (Edms) Bpk, a 

company controlled by M r C H Wiese ("Wiese"), acquired the Lanzerac 

Estate outside Stellenbosch. The Lanzerac Hotel ("the hotel" ) was 

situated on the estate, but it was so badly run down that it had lost its 

grading. A M r Groenewald had managed the hotel on behalf of the 

former owner, and he and Wiese came to an agreement that he would 

conduct the hotel business in the name of a close corporation for his own 

account. However, by September 1991 the hotel business was in such 

financial straits that Groenewald's close corporation was unable to pay 

the staff their September salaries. Wiese then decided to take over the 

running of the hotel in the name of Skiereiland Beleggings (Edms) Bpk, 
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another one of his companies. The name of this company was later 

changed to Lanzerac Manor (Pty) Ltd, which is the present appellant. 

Wiese thereupon called a meeting of the hotel employees 

and told them that his company was going to take over and conduct the 

hotel business, and that they were free to apply for re-employment at the 

hotel. He further informed them that although he was not obliged to do 

so, he would pay their September salaries. 

Those employees who were accepted for employment were 

advised in writing on 1 October 1991 by Skiereiland Beleggings that they 

were being offered a "temporary appointment" for a trial period of two 

months during which they would be "assessed for suitability for a 

permanent appointment". Those who were found to be "acceptable for 

a permanent appointment" would then receive another letter of 

appointment. The two month trial period went by without any further 

notification to the employees. O n 11 January 1992 each employee was 

given a further letter informing him or her that due to unforseen 
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circumstances no permanent appointments would be made before 31 

January 1992. N o permanent appointments were made after 31 January. 

The reason why no decision could be made in this regard was Wiese's 

inability to find an experienced hotelier to conduct the hotel business. 

In the meantime the hotel was being run at a huge loss. Wiese testified 

that he never contemplated permanent appointments. 

O n 26 March 1992, nearly six months after their initial 

appointment, the employees were told for the first time what the 

appellant had in mind with regard to the future of the hotel and their 

further employment at the hotel. By that time agreement had been 

reached between Wiese and M r S P Fitzgerald ("Fitzgerald"), an 

experienced and successful hotelier. The effect of the agreement was 

that Halcyon Hotels (Pty) Ltd ("Halcyon"), a company controlled by 

Fitzgerald, would enter into a partnership venture with the appellant. 

Halcyon would run the hotel as from 1 April 1992 while the appellant 

would be the sleeping partner. Fitzgerald realised from the outset that 
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the hotel was overstaffed, and that this was one of the reasons why the 

hotel was running at a loss. The staff situation further deteriorated when 

Wiese started restoring the manor house on the estate as his private 

residence, thereby substantially reducing the number of rooms available 

for hotel guests. This obviously necessitated a further reduction in staff. 

Fitzgerald insisted that he should have the right to determine, in 

accordance with his own management criteria, which staff members had 

become redundant. Wiese agreed to give Fitzgerald a free hand in 

deciding which employees to retrench, and undertook on behalf of the 

appellant as the employer to assume responsibility for the severance 

packages of those employees w h o were to be retrenched. 

Meetings of two different categories of employees were held 

on 26 March 1992. Both Wiese and Fitzgerald addressed the meetings 

and informed the employees that the appellant and Halcyon had formed 

a partnership, that they had agreed that Halcyon would manage the hotel 

as from 1 April 1992, that the guest rooms in the manor house were to 


