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The appellant applied to the Witwatersrand Local Division for
an order declaring that a valid and enforceable guarantee was contained in
an agreement entitled "Cession” of 22 May 1989 and that, in its terms, the
respondent had guaranteed the obligations of M J H Storm's Services (Pty)
Ltd ("Storm") to the applicant for the remaining period of a lease concluded
on 13 October 1987. The application was dismissgd with costs (by
Myburgh J) but leave to appeal to this Court was subsequently granted by
the court g quo.

In order to understand the terms of the cession, it is necessary
to set out some of the background to it. The lease referred to above, was
a lease between Valjon Trust as lessor and Gill and Ramsden (Ptyj Ltd, the
respondent, as lessee. Valjon Trust, shortly thereafter, sold and transferred
the leased premises and the appellant, as a matter of law, became the lessor.
The term of the lease is to expire only on 30 May 1997. The initial

monthly rental was R20 000 and was to escalate annually at the compound




rate of 10% per annum. It also provided that:

"The LESSEE shall -

10.1  not cede any of its nights nor delegate any of its obligations nor
mortgage, pledge or encumber any of its rights under this Lease without
the LESSOR'S prior written consent, which consent shall not be

unreasonably withheld;

10.2  not sub-let nor permit anyone else to occupy nor part with
possession of the leased premises or part thereof without the
LESSOR'S prior written consent, which consent shall not be

unreasonably withheld."

During April 1989, the appellant was approached by the
respondent to release it from the lease and to accept Storm as lessee in its
stead. In response, the appellant sent to the respondent a draft agreement.
[t provided for a substitution of‘Storm but, in addition, coﬁtained a
provisio;l requiring the respondent to guarantee the obligations of Storm.
The respondent, in reply, requested that the guarantee be removed from the
draft agreement and in support of its request provided a favourable bank

report on the ability of Storm to pay R23 000 per month for 8 years. This

proposal was rejected and the respondent was informed that the appellant




required it "to stand behind" Storm. As an alternative the appellant
expressed its willingness to consent to a sublease. The reaction by the
appellant was due to the fact tha? the respondent was a member of a group
of companies quoted on the Johannesburg Stock Exchange whilst Storm
was, as far as the appellant was concerned, an unknown entity. A sublease
did not eventuate, but a delegation did. I quote it in full and, for the sake

of convenience, paragraph numbers have been added.
"CESSION
[1] We, Gill and Ramsden Proprietary Limited here and after referred to

as the Cedent, herein represented by NORMAN_GE Y LONG

being duly authorised by a resolution of the Board of Directors dated

1989 do hereby cede, assign, transfer and make over
to. M J H Storms Services Proprietary Limited, here and after referred 1o
as the Cessionary as from June 5. 1989, all our right, title, interest, claim
and demand in and under the agreement of lease entered into between the
Valjon Trust and Gill and Ramsden Proprietary Limited over the
premises demarcated on the plan attached to the lease dated 13 October
1987 relating to Erf 270 Tutisa Park Township, Johannesburg. [2] It is
recorded that the property has been sold to Erf 270 Tulisa Park Share
Block Proprietary Linited subsequent 10 the lease being signed and that
Pangbcoume Properties Limited is the owner of the share block which has
exclusive use of said Premises and is now the lessor in terms of the

lease.
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[3] The cedent warrants that it is not in breach of any of its obligations
in terms of the Lease and that it will not be in breach or in default of

such obligations on the effective date.

{8] This cession is granted subject to Gill and Ramsden Proprietary
Limited guaranteeing the obligations of M J H Storms Services

Proprietary Limited to the lessor for the remaining period of the lease.

[5] The Cession is subject to the Cedent concluding a written sublease
with the Cessionary in regard to an area of the leased building situated
on the premises forming the subject matter of the Lease on such terms
and conditions as may be acceptabie to the Cessionary in iis sole

discretion, within a period of thirty days of the date of signature of this

Agreement. [6] A copy of the lease first mentioned together with -

annexures is attached and marked Annexure A.

DATED at JOHANNESBURG this 9TH day of MAY 1989.

AS WITNESS for: Gill and Ramsden Pty Limited
(Signed) (Signed)
DIRECTOR

[7] We, M J H Storms Services Proprietary Limited herein represented
by MICHAEL JOHN HARRISON STORM being duly authorised by a
resolution of the Board of Directors dated 8th May 1989 do hereby

accept cession and transfer as from June S, 1989 of the aforementioned

Agreement of lease dated 13 Ociober 1987 from Gill and Ramsden
Proprietary Limited subject 16 all the terms and conditions thercof which

we undertake faithfully to perform and carry out.

[8]1 The costs of preparation of this agreement including stamp duty shall

be payable by the parties in equal shares.
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DATED at DURBAN this 16 day of MAY 1989.

AS WITNESS for: M J H Storms Pty Lid
(Signed) (Signed)
DIRECTOR

[9] And we, Pangbourne Properties Limited herein represented by John
Ray Whiting being duly authorised by a resolution of the Board of

Directors dated do hereby consent to this

Cession upon the terms and conditions set out above, and undertake 10
advise Gill and Ramsden Pty Limited of any default on the part of the

cessionary within 14 days of such default.

DATED at SANDTON this 22 day of May 1989.

AS WITNESS . for: IPangboumc Propcn{cs Lid.
(Signed) (Signed)
DIRECTOR"

It is common cause that a written sublease was concluded as
envisaged by clause 5 and, according to the deponent on behalf of the
respondent, all the parties proceeded, from June 1989, on the basis that the
property had been leased by Storm. As far as clause 4 is concerned, no
separate guaraniee was provided. The case of the appellant is that the

clause was in its own right a guarantee by the respondent of Storm's

obligations in terms of the lease. According to the respondent it contained







