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J U D G M E N T 

NESTADT, JA: 

The broad issue in this matter is whether the dismissal 

of certain employees ("the individual appellants") for taking part in 

a stay-away constituted an unfair labour practice as defined in sec 1 
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of the Labour Relations Act, 28 of 1956 ("the Act") as it read in 

1989. 

The individual appellants (53 in number), being members 

of and represented by the first appellant, were employed on one or 

other of the respondent's three mines, namely President Brand, 

President Steyn and Freddies. In September 1989 they were, as a 

result of having participated in a stay-away on the 5th and 6th days 

of that month, dismissed. Contending that their dismissals 

constituted an unfair labour practice as defined in sec 1 of the Act, 

as amended, they together with the first appellant sought a 

declaratory order to this effect in the Industrial Court. In addition, 

orders that they be reinstated and compensated were claimed. The 

Industrial Court in a judgment reported in (1992) 13 ILJ 366 refused 
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the application. O n appeal the Labour Appeal Court (Transvaal 

Division) by a majority held that the dismissals of those employed 

at President Steyn and Freddies constituted an unfair labour practice 

and that they should be reinstated (though without compensation and 

subject to a final warning for absenteeism being recorded against 

their work records). However, the appeal by those employed at 

President Brand was dismissed. One of the assessors, disagreed. 

His view was that all the dismissals were unfair. The judgment of 

the Labour Appeal Court is reported in (1993) 14 ILJ 341. What is 

before us (with the leave of the court a quo) is (i) a further appeal by 

those who were employed at President Brand against the dismissal of 

their application by the Industrial Court and by those who were 

employed at President Steyn and Freddies against what I term the 

qualified order of the Labour Appeal Court for their reinstatement, 
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and (ii) a cross-appeal by the respondent against the Labour Appeal 

Court's finding that the dismissal of employees at President Steyn and 

Freddies was unfair and its order that they be reinstated. 

The background to the stay-away and the facts relevant 

to the dismissals are fully set out in the reported judgments of the 

courts below. For the moment, I emphasise the following: 

(i) The stay-away was a country-wide one. More than a 

million employees are estimated to have participated in 

it. It had been called for by a workers' summit which 

was held on 27 August 1989. The stay-away was a 

protest against the 1988 amendments to the Act and the 

(white) general election. Such election took place on 

the second day of the stay-away, viz 6 September 1989. 
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(ii) The respondent became aware of the threatened stay-

away. It, therefore, on 1 September 1989, warned 

employees on the three mines not to participate in the 

stay-away and in the case of President Brand that 

"severe disciplinary action would be taken against those 

who....absent themselves from work". 

(iii) Nevertheless the stay-away took place. Ft was, 

however, limited in its scope. At President Brand, 

3 370 employees out of a total work force of about 

21 653, stayed away on 5 September. In the case of 

President Steyn the figure was 1 088 out of 

approximately 17 000 and in the case of Freddies, 155 

out of approximately 14 200. O n the second day of the 
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stay-away, namely, 6 September 1989 the number of 

those w h o did not work was slightly higher. 

(iv) Employees w h o participated in the stay-away were not 

paid for the two days that they were not at work. In 

addition, however, they were disciplined. This took 

place in terms of the mines' separate but broadly similar 

disciplinary codes. They each draw a distinction 

between what is termed "absenteeism" and (illegal) 

"strike action". The recommended penalty for 

absenteeism is, in the case of a first offence, a warning, 

in the case of a second offence a severe (also called a 

final) warning and in the case of a third offence, 

dismissal (or termination). As far as illegal strike 
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action is concerned the recommended disciplinary action 

is dismissal save that in the case of Freddies the action 

to be taken is stipulated to be "in terms of agreements", 

(v) There being no reference to stay-aways in the 

disciplinary codes, the respondent chose to charge those 

employees who participated in the stay-away with 

absenteeism. In accordance with the provisions of the 

disciplinary codes those who had a clean record for 

absenteeism received a warning. In respect of 

employees having a previous warning (for individual 

absenteeism) a second (or final) warning was imposed. 

And employees who had a second warning were, after 

a hearing, dismissed. It was not in dispute that such 
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persons' warnings as also their hearings were 

procedurally and substantively fair. 

(vi) A total of 108 employees were in this way dismissed. 

And of those, 53 are, as I have indicated, involved in 

this appeal. As between the three mines, 44 are from 

President Brand, 6 from President Steyn and 3 from 

Freddies. 

I have already said that the matter has to be decided on 

the basis of the definition of "unfair labour practice" as it read in 

1989. Such definition (as introduced by sec 1(h) of Act 83 of 1988) 

was in somewhat different terms to its present form (as to which, see 

sec 1(a) of Act 9 of 1991). It included: 

"(a) The dismissal, by reason of any disciplinary action 

against one or more employees, without a valid and fair reason 
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and not in compliance with a fair procedure". 

There being no complaint against any procedural aspects of the 

dismissals, and the dismissals having followed on disciplinary action, 

the narrow issue that arises is whether the participation in the stay-

away of those employees w h o had previous second warnings for 

absenteeism constituted a "valid and fair reason" for their dismissals. 

In particular, the matter turns on whether the dismissals were 

(substantively) fair. 

Plainly, the individual appellants, by deliberately 

absenting themselves from work, committed a breach of their 

contracts of employment. I shall assume that at c o m m o n law the 

respondent was therefore entitled to dismiss them. The enquiry does 

not, however, lie only within the field of contract. A dismissal can 
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be lawful in contractual terms and yet be unfair within the meaning 

of the unfair labour practice concept (Le Roux and van Niekerk: The 

South African L a w of Unfair Dismissal, 294-296). But what is a 

fair reason (for a dismissal)? A helpful answer, in general terms, 

is that given by Cameron, Cheadle and Thompson: The N e w Labour 

Relations Act: The L a w after the 1988 Amendments, at 144 - 145. 

It is said: 

"A fair reason in the context of disciplinary action is an act of 

misconduct sufficiently grave as to justify the permanent 

termination of the relationship .... Fairness is a broad concept 

in any context, and especially in the present. It means that 

the dismissal must be justified according to the requirements 

of equity when all the relevant features of the case - including 

the action with which the employee is charged - are 

considered." 

Ultimately the task of the court is to pass a moral or value judgment 

(Media Workers Association of South Africa and Others vs Press 



11 

Corporation of South Africa Ltd 1992(4) SA 791(A) at 798 I and 802 

A ) , 

Before us, Mr Brassey, on behalf of the appellant, argued 

in the first place that participation in the stay-away was not an act of 

misconduct entitling the respondent to take any disciplinary action 

against the individual appellants; it was collective action in pursuit, 

by reasonable means, of a legitimate socio-economic interest, namely, 

to protest against the general election and the introduction of the 

1988 amendments to the Act; these were matters which directly 

affected the workers; accordingly their absence from work was 

justifiable and so excusable. As appears from its reported judgment 

(354 C-D), the Labour Appeal Court rejected a similar argument. 

It did so for a number of reasons. In summary they were that the 


