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This appeal relates to the death of first respondent's husband ("the 

deceased") who died as a result of a bullet wound sustained when a 

member of the Defence Force shot at a car in which he was a passenger. 

What has to be decided is (1) whether the deceased was killed unlawfully; 

if so (2) whether the shot was fired negligently and (3) whether 

contributory negligence has been established on the part of second 

respondent who was the driver of the car at the time of the incident. 

These were the main issues in an action brought against the appellant 

by first respondent in the Durban and Coast Local Division for the recovery 

of the damages which she and her minor children allegedly suffered in 

consequence of the deceased's death. She alleged in the particulars of claim 

that her late husband's death was caused by the "wrongful and unlawful acts 

alternatively the negligence of one or more members of the South African 

Defence Force whose identities are to the Plaintiff unknown." Appellant 
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admitted in its plea that the deceased was shot by a member of the Defence 

Force acting within the course and scope of his employment but denied 

negligence on the part of the member concerned and, on grounds which will 

presently emerge, that he acted unlawfully. Second respondent became a 

party to the proceedings when appellant joined him as a third party. In the 

notice served upon him in terms of Rule 13 of the Uniform Rules of Court 

appellant alleged that second respondent's negligent conduct was a 

contributory cause of the shooting. By agreement between the parties the 

question of liability was tried separately. After hearing evidence the trial 

court ruled that negligence on second respondent's part had not been 

established and that the appellant was liable since the soldier w h o fired the 

shot, did so unlawfully and negligently. The appeal has been noted upon 

leave granted by the trial judge and is directed at both these rulings. 

Before entering upon a discussion of the issues it is convenient to 
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recount briefly how it came about that the deceased was shot. 

The undisputed evidence is to the effect that a Defence Force unit 

under the command of lieutenant Muller set up a roadblock during the 

evening of 14 June 1990 on the South Coast Road near the southern border 

of Natal for the purpose of intercepting arms which were known to be 

brought into the country illegally from Transkei. Since they were only 

interested in vehicles travelling northwards after entering Natal from the 

south members of the unit erected a boom extending over the western 

traffic lane; vehicles travelling southwards were allowed to pass freely. 

The immediate vicinity of the boom was brightly illuminated by means of 

electric lights, and appropriate signs and flashing lights were erected south 

of the boom to warn northbound drivers that they were approaching a 

roadblock. Lieutenant Muller and some of his men manned the boom and 

two "stopper" groups were despatched northwards and southwards to 
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prevent vehicles from escaping in either direction. Riflemen Aposlolides 

and Wichmann formed the southern group. They positioned themselves 

next to the road at a point about 378 metres from the boom. Needless to 

say all the soldiers were armed. 

Different versions of the shooting which occurred later that evening 

were presented to the court by second respondent w h o testified for first 

respondent and members of lieutenant Muller's detail w h o testified for the 

appellant. Since second respondent's evidence on the crucial issues was 

rejected and the appeal was argued mainly on the basis of the trial court's 

factual findings, it is not necessary to deal comprehensively with his 

version. From the accepted evidence as a whole the following picture 

emerges. 

The deceased and second respondent both resided in Durban. At 

about 17h45 the two of them left the city in the deceased's car. Second 
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respondent was the driver. Their destination was an hotel situated in 

Transkei not far from the border where they were to meet their wives who 

had preceded them by bus earlier that day. O n their way southwards 

second respondent noticed the roadblock. Realizing, as he said in his 

evidence, that it "was for the cars coming from the Transkei" he drove past. 

Thereafter, at a spot where the vehicle could not be seen from the boom or 

by the southern stopper group, he turned round and drove back. After 

proceeding for a considerable distance past the "Roadblock Ahead" signs 

he slowed down, made a U-turn and sped back towards the border. 

Apostolides and Wichmann were not aware that the car had originally 

passed them from the north. What they observed was a vehicle which, as 

far as they were concerned, had Approached from the direction of the 

border. Conceiving the manoeuvres of its driver to be an attempt to evade 

the roadblock both of them stepped onto the road and into the path of the 
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approaching vehicle. Wichmann flagged the driver down with his torch 

whilst Apostolides signalled him to stop in the usual way by raising his 

hand. But their signals went unheeded and with the car bearing down on 

them they jumped out of the way. After it had passed Apostolides fired a 

single shot, aiming his rifle at a spot below the left-hand tail light. His 

objective was to hit the wheel, immobilize the car and apprehend its driver. 

The unfortunate result was that the bullet struck the tarred surface of the 

road somewhere behind the car, ricocheted and hit the deceased after 

penetrating the car and passing through the left front passenger seat where 

he was seated. He was rushed to hospital but succumbed to his injury a 

week later. 

In view of the principle that "every man has a right not to be injured 

in his person or property" (per Innes CJ in Cape Town Municipality v Paine 

1923 A D 207 at 216) it was incumbent upon the appellant to justify the 
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deceased's death (Minister of Law and Order v M o n t i 1995 (1) S A 35 (A) 

at 39 G-I) by pleading and eventually establishing facts which would 

legally render his injury lawful. The justification pleaded in paragraph 7 

of the plea is the following : 

"(b) O n the 14th June, 1990 and on Main South Coast Road, 

members of the South African Defence Force were 

employed in a service as contemplated by Section 

3(2)(a) of the Defence Act, 1957 in connection with the 

maintenance of law and order and the prevention of 

crime; 

(c) in terms of the provisions of Chapter XIII of the 

Regulations published by Government Notice R325 of 

24 February, 1984 as amended, the said members of the 

South African Defence Force had the powers and duties 

conferred or imposed upon a member of the South 

African Police Force under Sections 21, 22, 23(a), 25, 

27, 29 to 36, 39 to 41, 44 and 47 of the Criminal 

Procedure Act, 1977; 

(d) 'The said members were manning a roadblock with the 

purpose of tracing and confiscating unlicensed firearms 

and ammunition and arresting offenders; 
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(e) The driver of the vehicle in which the deceased was 

travelling approached the said roadblock, made a U-turn 

and raced away from it, and attempted to kill two 

members of the South African Defence Force when they 

stepped into the road in order to stop him; 

(f) By doing so, the driver of the said vehicle committed an 

offence as contemplated under the First Schedule to the 

Criminal Procedure Act, 1977 in the presence of the said 

members of the South African Defence Force, w h o 

thereupon became entitled to arrest him without a 

warrant; 

(g) In an endeavour to arrest the said driver and to prevent 

him from fleeing, one of the said members of the South 

African Defence Force who reasonably believed the said 

driver to have committed such offence, fired one shot at 

the vehicle; 

(h) N o other reasonable means were available to stop and 

arrest the said driver; 

(i) The said shot accidentally struck the deceased." 

It will be noticed that there is no specific allegation relating to the 

lawfulness vis-à-vis the deceased of the conduct of the member w h o fired 


