
Case No 29/94 
/mb 

IN THE SUPREME COURT OF SOUTH AFRICA 

(APPELLATE DIVISION) 

In the matter between: 

COBAM NV APPELLANT 

and 

AEGEAN PETROLEUM (UK) LTD FIRST RESPONDENT 

and 

PAN BULK SHIPPING LIMITED SECOND RESPONDENT 

NAME OF SHIP : M.V. "PROSPEROUS" 

CORAM: CORBETT CJ, HEFER, NESTADT, OLIVIER JJA et 

SCOTT AJA 

HEARD: 22 AUGUST 1995 

DELIVERED: 19 SEPTEMBER 1995 

J U D G M E N T 

SCOTT AJA/ 



2 

S C O T T AJA: 

This is an appeal against an order granted in the Durban and 

Coast Local Division in the exercise of its admiralty jurisdiction authorising 

the attachment of bunkers on board the motor vessel "Prosperous" at 

Richards Bay. The order was sought at the instance of the first respondent, 

Aegean Petroleum (UK) Limited ("Aegean Petroleum") to found or confirm 

the jurisdiction of the Court in an action which Aegean Petroleum proposed 

instituting against the second respondent, Pan Bulk Shipping Limited ("the 

charterers") of Bermuda, for payment in respect of bunkers supplied to 

another vessel which was also operated by the charterers. Aegean 

Petroleum is a London based company which carries on business inter alia 

as a supplier of bunkers and other petroleum fuels. Neither the initial order 

granted on 24 October, 1992, nor its confirmation on the subsequent return 

day was opposed by the charterers. The confirmation of the order was, 
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however, opposed by the appellant, Cobam N V ("Cobam"), a company of 

Antwerp, Belgium, which intervened for this purpose. It contended that 

although the bunkers on board the "Prosperous" had been acquired by the 

charterers during the subsistence of the charter, the contract of charter had 

been terminated prior to 24 October, 1992, and that by this time the 

ownership in the bunkers had passed to it as disponent owner of the vessel. 

Cobam's opposition was unsuccessful, as was its subsequent application for 

leave to appeal. The judgment of Levinsohn J confirming the attachment 

has since been reported (see The M V Prosperous: Aegean Petroleum (UK) 

Ltd v Pan Bulk Shipping Ltd (Cobam N V Intervening); Cobam N V v 

Pacific Northern Oil Corporation and Others 1995 (3) S A 595 (D)). 

Cobam now appeals with leave granted pursuant to a petition to the Chief 

Justice. The sole question in issue, as in the Court below, is whether at the 

time of their attachment, the bunkers were the property of the charterers or 



4 

the property of Cobam. 

Before referring to the various contentions advanced by counsel 

it is necessary to set out briefly the principal events preceding the 

attachment of the vessel's bunkers which was effected on 24 October, 1992. 

It is common cause that on 5 March, 1990, Cobam, as 

disponent owner, let the "Prosperous" to the charterers for a period of about 

3 years under a time charter in the N e w York Produce Exchange (NYPE) 

form with various additions and alterations ("the charter-party"). There 

were also two sub-charters but these play no role in the dispute and may be 

ignored. The relevant provisions of the charter-party are the following. 

Clause 2 provides: 

"That whilst on hire the Charterers shall provide and pay for all the 

fuel except as otherwise agreed ...." 

Clause 3 was deleted and replaced by clause 32 which reads: 



5 

"Bunker Price and Quantity 

32. Vessel to be delivered with about 400/800 metric tons IFO and 

about 30/60 metric tons M D O . Vessel to be redelivered with 

about the same quantities as actually on delivery. 

Bunkers price on delivery/redelivery to be as per mean Platts 

price on day of delivery respectively redelivery for bunkers 

and M D O at port of delivery respectively redelivery." 

(The letters IFO refer to intermediate fuel oil and the letters M D O to 

medium diesel oil). 

Clause 4 deals with the payment of hire and the redelivery of the vessel. 

It reads: 

"4. That the Charterers shall pay for the use and hire of the said 

Vessel at the rate of - see clause 80 -, commencing on and 

from the day of her delivery, as aforesaid, and at and after the 

same rate for any part of a month; hire to continue until the 

hour of the day of her re-delivery in like good order and 

condition, ordinary wear and tear excepted, to the Owners 

(unless lost) on dropping last outward seapilot safe port in 

Charterer's option Skaw/Cape Passero, including United 

Kingdom or passing either point westbound or in Charterer's 

option Singapore/Japan range including Taiwan, People's 
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Republic of China, Philippines, South Korea, unless otherwise 

mutually agreed. Charterers are to give Owners not less than 

30/15/7 days notice of vessel's expected date of re-delivery, 

and probable port." 

Clause 5 contains further provisions dealing with the payment of hire. Of 

relevance is the provision that 

".... failing the punctual and regular payment of the hire, or bank 

guarantee, or on any breach of this Charter Party, the Owners shall 

be at liberty to withdraw the vessel from the service of the 

Charterers, without prejudice to any claim they (the Owners) may 

otherwise have on the Charterers". 

Clause 17 makes provision for arbitration in London and it was c o m m o n 

cause that the proper law of the charter-party is English law. 

The hire payments falling due on 29 September, 1992, and 14 

October, 1992, respectively, were not paid by the charterers. O n 15 

October, 1992, Cobam was advised by the charterers that they had decided 

that they were no longer able to trade and that they would go into 

liquidation. The following day, that is to say, 16 October, 1992, a telex 
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was sent to the charterers by Cobam in which the latter exercised its right 

under clause 5 of the charter-party to withdraw the vessel from the service 

of the charterers. The ultimate paragraph of the telex dealt specifically with 

the question of the bunkers on board. It reads: 

" W e acknowledge that under the charterparty you have the property 

of the bunkers presently on board the vessel. However in view of 

the above w e will take over those bunkers and the property in them 

shall vest in us against our crediting you with their value. Such 

credit will be set against the sums now owing to us. W e will advise 

you of the balance due to us in due course." 

At the time, the vessel was in ballast off the West-African 

coast (but not within the territorial waters of any country) and en route 

from Spain to Richards Bay pursuant to the charterers' instructions. During 

the subsistence of the charter the Master and crew acted as the servants of 

Cobam but subject, of course, to the charterers' instructions. Following the 

withdrawal of the vessel, Cobam elected to have the vessel proceed to 

Richards Bay to take on a cargo of coal for its own benefit and presumably 
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instructed the Master accordingly. O n 23 October, 1992, Cobam addressed 

a further telex to the charterers setting out the balance owing to Cobam 

after crediting the charterers with the bunkers on board as at noon on 16 

October, 1992. The following day and after the vessel had arrived at 

Richards Bay, her bunkers were attached as previously mentioned. 

M r Mamewick, who appeared for Cobam both in this Court 

and in the Court below, advanced three grounds in support of his contention 

that the property in the bunkers had passed to Cobam prior to the 

attachment on 24 October 1992. They were: first, that the transfer and 

accounting provisions contained in clause 32 were applicable not only upon 

redelivery of the vessel at the termination of the charter-party by 

effluxion of time but also in a case such as the present, where redelivery 

occurs at an earlier stage by reason of a breach of the charter-party; 

second, that if the property in the bunkers did not vest in Cobam by virtue 
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of the express provisions of clause 32 then they did so in terms of an 

implied term which had a similar effect; and third, in the event of neither 

of the above being correct, that the conduct of Cobam and the charterers 

prior to the attachment was such as to give rise to a tacit agreement 

between them for the sale of the bunkers. The argument assumed that in 

terms of the English Sale of Goods Act of 1979 the property in the bunkers 

in the case of grounds one and two would pass to Cobam upon termination 

of the charter-party and in the case of ground three, upon conclusion of the 

so-called tacit sale. 

Grounds one and two were the same as, or similar to, 

contentions advanced unsuccessfully in the House of Lords in the case of 

The Span Terza [1984] 1 Lloyd's L a w Rep. 119 where the charter-party was 

similarly in the N Y P E form, and much of the argument in the present case 

was directed at either distinguishing The Span Terza or showing that it was 


