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The appellant in this matter represents an insurer
which had insured the respondent's mctor vehicle
against, Inter alia, theft. The respondent instituted
an action in the Witwatersrand Local Division under the
policy, alleging that the insured vehicle had been
stolen. The action succeeded. Thereafter the judge a
guo granted leave toc appeal. When the matter came
before us on 21 November 1994 we ordered that the
appeal be struck from the roll. No reasons were
furnished at the time. In addition judgment was
reserved on the guestion of costs, and, in particular,
whether an order of c¢osts on the scale as between
attorney and client should be awarded, and whether an
order of costs against the appellant's attorney de
bonis propriis was justified. The parties, and the
apﬁellant‘s attorney, were given an opportunity to file
affidavits and further written argument on the ¢uestion

of costs. Affidavits and additional heads of argument

were filed by both parties. This judgment serves to

*
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record our reasons for striking the matter from the
roll and our findings on the question of costs.

It will be convenient to commence with a
chronclogy of the proceedings. On 29 OQctober 1993
judgment was given. On 25 January 1994 the judge a quo
gave leave to appeal. In terms of AD rule of court 5(1)
notice of appeal had to be delivered within 20 days
after leave to appeal had been granted, i e, on or
before 24 February 1994. Within 20 days after the
lodging of the notice of appeal the appellant's
attorney had to file a power of attorney authorizing
him to prosecute the appeal (rule 5(3)(b)). And, unless
the respondent consented to an extension of time, the
appellant had to lodge copies of the record with the
registrar and deliver copies thereof to the respondent
within three months of the date of the order granting
leave to appeal, i e, on or before 24 April 1994 (rule
5(4)(c)).

Notice of appeal was delivered on 11 April 1994,
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i e, approximately six weeks late. It does not appear
from the papers when a power of attorney was filed, but
the respondent makes no separate point of this, and 1
assume it was filed together with or soon after the
notice of appeal.

On 11 May 1994 an application for the condonation

.

of the late filing of the notice of appeal and the
power of attorney was launched. The grounds' were
briefly as follows. During February 1994 the
appellant’'s attorney, Mr S C Thomson ("Thomson") was
preparing to leave his then firm to join a different
firm. The appellant decided to retain him as his
attorney. A notice of appeal was in the file, but the
previous firm of attorneys had a lien over it for
unpaid fees. Pending release of the file it was handled
on a caretaker basis by another member of the previous
firm, who did not know that a notice of appeal had to

be filed. There was a delay in the payment of the

outstanding fees. When filing of the notice of appeal
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was overdue, the respondent started taking steps to
enforce his judgment. This came to the attention of
Thomson, and he then took steps to have the notice of
appeal filed. However, the notice reflected that an
appeal was noted to "the Appellate Division of the
Transvaal Provincial Division of the Supreme Court of
South Africa"™. The respondent moved to have it set
agside. The appellant withdrew the defective notice of
appeal and substituted the proper one which was finally
filed on 11 April 1994.

The respondent strenucusly opposed the application
for condonation in an affidavit filed on 6 July 1994.
It is not necessary to say much about the merits of
this application for condonation except that there is
no c¢lear explanation why Thomson did not, before
leaving his previous firm at the end of February, see
to the filing of the notice of appeal, which had been
due by 24 February. However, I do not propose

expressing a view on whether this application would
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have been granted had there been no other

irregularities in this matter.

A much more serious problem arcse with the lodging

of the record. In this regard rule 5(4A)(b) provides:

"I1f an appellant has failed tc locdge the record
within the period prescribed and has not within
that period applied to the respondent or his
attorney for consent to an extension thereof and
given notice to the registrar that he has so
applied, he shall be deemed to have withdrawn his
appeal."

After judgment had been given in the court a quo
the respondent’'s attorney wrote to Thomson on 26
November 1993 about various matters connected with the
case, Inter alia he urged him to expedite the
application for leave to appeal (the respondent
consented tco the granting of such an order), and asked
him whether he had "obtained a transcription of the
record and what stage your appeal has reachgd.“ He
added:

"We intend keeping you strictly te the days as
laid down by the Court Rules."




In reply Thomson wrote {on 30 November 1993):

... we do not intend taking any steps in regard
to the appeal until such time as we have received
leave to appeal. After leave to appeal has been

. obtained we will then take steps to cobtain a
transcript of proceedings and comply with the
rules of court relating to the appeal procedure."
As already stated, leave to appeal was granted on

25 January 1994. Only on 22 February 1994 did Thomson

request a record from the transcription service,

Datavyf (Pty) Ltd ("batavyf"). There was then

correspondence between him and Datavyf about certain

exhibits. Judging purely from the dates of the letters,

Thomson seemed very slow in reacting to requests from

batavyf. His explanation in his latest affidavit for

the various delays 1is that his previous firm of
attorneys, who were exercising a lien over the file,
delayed in transmitting one important letter to him,
and that the appellant's principal, which had undergone

a change of management, toock time to pay their

attorneys’ account.
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Be that as it may, by dQue date (24 April) the
record had not been lodged. On 21 June 1994 the
registrar of this court wrote to the appellant's
Bloemfontein attorneys mentioning the filing of the
notice of appeal, noting that no consent from the
respondent for an extension of time for the filing of
the record had been received, and informing the
appellant’'s attorneys that "“the matter is regarded as

withdrawn". The letter proceeded:

"If, however, you wish to continue with the
appeal, you must approach the respondent(s) for
the necessary consent and notify him and this
office immediately of your intention to file an
application for condonation if the consent is
refused."
On 24 June 1994 the appellant's Bloemfontein attorneys
telefaxed the registrar's letter to Thomson. Thomson
did not react to this letter.
Also, coincidentally, on 21 June 1994, the

respondent's attorney faxed a letter to Thomson

relating to certain exhibits still required for the







