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J U D G M E N T 

NESTADT, JA: 

At about 7 pm on 10 December 1991 the owner of 

a store bordering on the main Nelspruit-White River Road 

in the eastern Transvaal emerged from his premises. He 
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was 43 year-old Jose da Silva. Having locked the front 

door, he walked to his car where it was parked at the 

side of the building. As he approached it, he was 

confronted by a person with a firearm. His assailant 

(together, it seems, with one or two others) had been 

lying in wait for him. Their motive was robbery. Da 

Silva attempted to flee. Three shots were fired at 

him, the third from close range. He was struck once in 

the head. His assailants escaped. Before doing so 

they apparently stole from Da Silva (though whether from 

his person or shop or car is not clear) an Astra 9 mm 

pistol. Da Silva was taken to hospital. He died there 

three days later from his head wound. 

These events led to the appellant and two 

others being charged with murder and robbery as also on 

three counts of unlawfully possessing certain arms and 
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ammunition in contravention of Act 75 of 1969. Two of 

these counts related to the weapon and ammunition used 

to kill the deceased; the third concerned the 

possession of the pistol taken from the deceased. The 

trial came before CURLEWIS DJP and assessors sitting in 

the Eastern Circuit of the Transvaal Provincial 

Division. One of the co-accused (accused 3) failed to 

stand trial. The other (accused 2) was acquitted. The 

appellant (accused 1), however, was found guilty on all 

charges. The conviction for murder attracted the death 

sentence. In respect of the other four counts he was 

sentenced to twelve years imprisonment. This appeal is 

against the murder conviction and death sentence and 

(with the leave of this Court) against the appellant's 

other convictions. 

The State called two eye-witnesses to the 
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crime. However, neither advanced its case. The one 

was unable to identify any of the deceased's assailants. 

And the other, who purported to identify the appellant 

as one of them, was discredited. The evidence on which 

the State ultimately relied was, in broad terms, certain 

extra-curial admissions allegedly made by the appellant. 

These took two forms. It is necessary to analyse them 

in some detail. According to the State evidence, the 

first occurred on the appellant's arrest. This took 

place on 11 December 1991, ie the day after the robbery. 

Having received certain information, three members of 

the South African Police, detective-sergeants Vuma, 

Nxumalo and Magakoa, went to the compound of a farm in 

the area. In a room there they came across accused 2. 

In a jacket (which the accused admitted was his) hanging 

on the wall of the room a firearm together with certain 
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ammunition was found. It can be accepted that it was 

the weapon which fired the shots at the deceased. 

Thereafter and in a second room the appellant was 

encountered. He was hiding in a large box. In 

response to a query by the police "waar...die ander 

vuurwapen (was)" (ie the Astra), he stated that "hy dit 

weggesteek het". He showed the police where it was to 

be found, namely in a nearby rubbish bin close to the 

house of the owner of the farm. They all proceeded to 

the spot. Sgt Vuma's description of what then happened 

is the following: 

"Nadat ons daar stilgehou het, het ons uitgeklim en 

langs 'n vullisblik het hy toe dit vir ons 

uitgewys. Hy het aan ons genoem dat hy die 

vuurwapen binne-in die vullisblik weggesteek het en 

dat ons net die vullis kan uithaal en dit is binne-

in 'n geel plastiesesak. Nadat ons alles uitgehaal 

het, het ons toe die vuurwapen daar binne gevind." 

The firearm in question was that of the deceased. This 
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was proved by a computer print-out which, without 

objection, was (presumably in terms of sec 221 of the 

Criminal Procedure Act, 51 of 1977) admitted in 

evidence. 

Secondly, the State adduced evidence of 

certain pointings out, accompanied by inculpatory 

statements, which it was said the appellant made on 13 

December 1991. Following on his arrest on 11 December, 

the appellant was taken to and kept in custody in the 

cells at the Nelspruit police station. Warrant officer 

Vorster interviewed him. He was the investigating 

officer. He testified that the appellant expressed his 

willingness "om toneelaanwysings te doen". He 

accordingly arranged for Colonel Alberts, the district 

head of the murder and robbery unit, to take the 

appellant to the scene of the crime. This Colonel 
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Alberts did. Constable Mdluli acted as interpreter. I 

do not propose to set out in any detail what according 

to them the appellant pointed out or said. In summary 

it was that he indicated where, outside the store, he 

and another lay in wait; where he held Da Silva up; 

and where he stood when he shot the deceased. Photo­

graphs were taken of the appellant at each stage of this 

procedure. 

The pointing out of the deceased's firearm, 

even taking account of the appellant's admission that he 

had hidden it, may not, on its own, have been sufficient 

to connect him to the murder. But together with what 

he showed and told Colonel Alberts, the case against the 

appellant was undoubtedly proved. He, in effect, 

confessed. This is, of course, on the assumption that 

the evidence referred to was admissible and acceptable. 
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In support of his alibi defence, however, the appellant 

denied the State version relating to the recovery of 

the Astra firearm. And, on the basis that he had not 

acted voluntarily, he contested the admissibility of 

Colonel Alberts' evidence. The appellant alleged that 

in the interval between his arrest and being taken to 

the scene, the police had assaulted him. 

This led to the usual trial within a trial. 

Evidence was given both on behalf of the State and by 

the appellant. It is convenient to commence with that 

of the appellant. He testified that on his arrival at 

the police station after his arrest the police "het vir 

my geslaan en my forseer dat ek oor ('n) ketting moes 

spring terwyl my hande aan my rug vasgeboei is en my 

voete". Thereafter and consequent upon his having 

denied that he participated in the robbery of Da Silva, 



9 

he was taken to a "waarkamer" in the police station. 

This was at about 2 pm (on 11 December). A balaclava 

was placed over his head. His hands were bound 

together by a rope. So were his feet. The tube of a 

tyre was put over his face and "elektriese skokke (is 

toe) aan my bene toegepas". After that and in another 

room he was hit with a sjambok. That night the 

appellant spent in the police cells. The following day 

he was again confronted by his captors. They asked him 

"waar is die ander vuurwapen?". Having denied all 

knowledge of it, he was tied up and for a second time 

subjected to electric shocks. On both occasions he was 

assaulted by the same four policemen. He identified 

them as Vorster, Vuma, Nxumalo and Magakoa. The 

electric shocks caused certain marks on his legs which 

he showed the Court. They were described by the trial 
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judge as "vier merke...klein kolletjies". The beating 

with the sjambok had also, so the appellant testified, 

left permanent scarring in the form of "merke...aan my 

lyf". These too were shown to the Court but, save that 

certain of them were said to be weals, were not 

described. They were, it seems, on his back and upper 

left arm. He said that at the scene he did not of his 

own accord point out anything. What happened was that 

he was told what to point out. Nor did he make any 

admissions or indeed say anything to Colonel Alberts. 

The policemen concerned denied the appellant's 

allegations. The effect of their evidence in the trial 

within the trial was that the appellant had at no stage 

been assaulted; that he had pointed out the places and 

made the statements referred to; and that in doing so 

he had acted voluntarily. Colonel Alberts handed in as 
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an exhibit the prescribed form used by the police in 

matters of this kind and in which he noted what 

questions had been put to the appellant prior to the 

pointing out and his answers thereto. Included was an 

acknowledgment by the appellant not only that he was 

acting voluntarily but that he had not been assaulted. 

But in answer to a question whether he had any injuries, 

the appellant replied that he had "merke aan rug...en op 

linker arm" and that he sustained these "tydens arres 

met polisie toe hulle my gevang en aangeval het". 

Colonel Alberts recorded his observation of what the 

appellant showed him as "sigbare (skynbaar ouerige merke 

wat roof op het) ou merke - moontlik snymerke". Vuma 

was asked about this. However, he denied that the 

appellant sustained any injuries on his arrest. 

It will be apparent that the trial judge was 


