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The appellant was convicted on two counts of murder
in the Natal Provincial Division. On the first count he was
sentenced to 25 years' imprisonment and on the second he was
sentenced to death. He now appeals against both convictions
and sentences.

The first count related to the murder of one
Mabida. Mabida was a taxi owner who also drove some of his
taxis. During the morning of-19 January 1991 he drove a taxi
from Mooi River en route to Estcourt. There were about 15
passengers on board. While they were travelling one of the
passengers handed Mabida some money, saying that he and his
companion wished to get off at the Hidcote turn-cff. Mabida
stopped at the turn-off. One passenger alighted from the
vehicle, and walked towards the driver's window. Shortly
thercafter another passenger, who had remained in the taxi,
started firing shots at the driver from behind. The passenger
who had alighted then shot at the driver from outside. The

assailant inside the taxi also alighted. The two assailants



ran away. When the police arrived on the scene Mabida had
died from his wounds. He had sustained, inter alia, three
gunshot wounds in his head and neck. About 300 meters from
the scene of the attack on the other side of a hill the
police found track marks which indicated that a vehicle had
either stopped suddenly or had pulled away suddenly.

The second deceased was one Sithole. He worked for
Moci River Textiles in Bruntville. On 6 March 1991 he was
ceming from work at about 5.30 p m when he was shot down in
Main Reoad, Bruntville. He died almost immediately from
multiple gunshot wounds.

Both deceased were members of the African National
Congress.

The appellant was charged, together with three
other persons, with the above two murders and with a third of
which he was ultimately acquitted. The main evidence linking
the four accused with the offences was that of an accomplice,

Hadebe. His evidence implicated all four accused. However,



the trial court was not satisfied that Hadebe's
uncerroborated evidence should be accepted beyond reascnable
doubt. Hlis was the only evidence linking the first three
accused tc these offences, and they were consequently
acquitted. In the case of the appellant, who was the fourth
accused at the trial, there was evidence corroborating
Hadebe. This was evidence that the appellant had made an
inecriminating statement to a police officer, Capt Mybdrgh.
After é trial within a_trigl the trial court held that this
evidence was admissible and that it sufficiently corroborated
Hadebe's evidence to justify a conviction.

On appeal the main attack aginst the appellant's
conviction was directed at the admissibility of the
statement. It is accordingly necessary to summarize the
evidence in this regard.

The State led the evidence of W O Du Preez, Lieut-
Col Nel, Det Sgt Twala, Det Sgt Shezi and Capt Myburgh. The

first four witnesses described the events between the arrest



of the appellant and the making of the statement to Capt
Myburgh. According to their evidence they went by helicopter
early in the morning of 12 November 1991 to a kraal in the
Opathe area which Hadebe had identified to W O Du Preez as
being that of the appellant. The appellant was arrested at
the kraal and taken to Estcourt prison. At the prison he was
in the company of Twala and Shezi. They parked in the parking
lot outside the prison and stood outside the vehicles with
the appellant. The purpose, according to Col Nel, was to
enable Hadebe to look through the window from the inside to
confirm that the appellant was the correct person. After
Hadebe had provided this confirmation the appellant was taken
to the police station at Mool River where he was interviewed
by Col Nel and W O Du Freez, Du Preez being fluent in Zulu.
The appellant then indicated that he was prepared to make a
statement to a magistrate. Thereupon Col Nel, through another
officer, tried to obtain the services of the magistrate at

Mool River, but he was unavailable. Col Nel thereupon



telephoned Capt Myburgh of the Murder and Robbery Unit in
Pietermaritzburg who agreed to take the statement. Twala
drove the appellant to Capt Myburgh. After giving the
appellant the usual warnings and explanations, Capt Myburgh
took the statement. He testified that the statement was read
back and interpreted to the appellant who signed each page.
The appellant gave a different version. He
confirmed that he was arrested at the kraal in the Opéthe
region early in the morning of 12 November 1991. During his
arrest he was, he said, assaulted by the police. One of them
hit him in his back with a rifle butt. He was then conveyed
to Estcourt, where he was taken into the prison to meet
Hadebe. Hadebe greeted him with the words "Ja Mzanzi". The
appellant denied that his name was Mzanzi. Hadebe paid no
regard, and proceeded to tell the appellant in detail how
Mabida and Sithole had heen killed. After this the police
asked him whether he still denied his complicity in the

murders. He persisted in his denial that he was in any way



involved. He was removed from the prison. Outside in the
parking area he was punched, slapped and kicked by the
police. He was placed in handcuffs and leg-irons and taken to
Mooi River. There he was interviewed in an office by Col Nel,
W O Du Preez and a number of Black policemen. He again denied
knowledge of the offences and was again assaulted. His head
was hit against the wall while he was handcuffed to the
window. Because of these assaults he agreed to make a
statement, but said that he wanted to make one before a
magistrate. However, he was taken to Capt Myburgh, where he
made the statement accepted in evidence. He did not dispute
that he had given the answers deposed to by Capt Myburgh and
he accepted that the statement had been correctly recorded.
He said however that the statement had been made under
duress, and that he had merely repeated what Hadebe had told
him, as he had been instructed to do by the police.

The police witnesses denied the allegaticns of

assaults and the averment that the appellant had been told



what to say to Capt Myburgh.

The main attack against the admissibility of the
statement before us, as before the trial court, was based on
the fact that the-appellant had requested to be taken hefore
a magistrate and had been taken to a pcolice officer instead.
This Court has often emphasized the undesirability of having
a confession taken down by a police officer, who is ex
officio a justice of the peace, rather than by a magiétrate.

This line of cases had its origin in the judgment of Colman J

in S v Mofokeng and Another 1968 (4) SA 852 (W) which was

approved in & v Dhlamini and Another 1971 (1) SA 807 (A) at

815A-B. I need not repeat what was said in these cases and
those following on them. There are many good reasons of
practice and policy why the pclice should, if at all
possible, obtain the services of a magistrate for the taking
down of confessicons rather than make use of a police officer.
The failure to make use of a magistrate does not,

however, have a direct effect on the admissibility of a



confession. The requirements for admissibility are laid down
in sec 217(1) of the Criminal Procedure Act - the confession
must be "proved to have been freely and voluntarily made by
such person in his sound and scher senses and without haviné
been unduly influenced thereto...". The failure to obtain the
services of a magistrate may, in the particular circumstances
of a case, cast light on whether these'requirements were
satisfied, but is not in itself an additional ground for

ruling a confession inadmissible. See § v Mbatha en Andere

1987 (2) sA 272 (A) at 279A-280B; § v Mavela 1990 (1) SACR

582 (A) at 589f-i; and S v Mahlabane 1990 (2) SA CR 558 (A)

at 562a-563a.

I turn now to consider the circumstances in which

the appellant was taken to Capt Myburgh in the light of the

principles stated above. It is common cause that the

appellant expressed a wish to be taken before a magistrate.

Indeed, the police officers made no attempt to conceal this

fact. Thus the following passage appears in the evidence of






