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First, second and third appellants were
accused nos 2, 3 and 4 in the Circuit Court at Ladysmith
when they faced i.a. two charges of murder and 6ne of
robbery arising out of a single incident which occurred
on 12 September 1991. On that day a group of KwaZulu
government employees were robbed of their vehicle, of
the firearms o¢of the policemen detailed to escort and
guard the administrative staff, and of the R134 000 the
latter intended distributing among waiting pensioners.
Two of the police guards were shot and died then and
there. Accused no 1 was Perseverance Mkwanazi. In what
follows I refer to these four as they were referred to
at the trial. All four pleaded not quilty and raised
alibis, but were convicted on all three counts. Accused
nos 2, 3 and 4 were sentenced to death in respect of
each o©f the murder charges and given a term of
imprisonment in respect of the robbery.

Accused no 1 did not apply for leave to appeal

against the sentences ¢f imprisonment imposed o©n him.



He was refused leave to appeal against his convictions
and did not pursue the matter. The other three noted
appeals in terms of section 316A(1) of Act 51 of 1977
against their convictions and the death sentences
imposed in respect of the murder charges. The appeals
against the convictions have now been abandoned. The
only issues remaining therefore are (1) whether this
Court in the exercise of its independent discretion is
of the view that the death sentence is the only: proper
sentence for either or both of the murders in respect of
which each accused was conviéted; and (2) if so, what
approach should be adopted having regard to the argument
advanced on behalf of appellants that s 277 of the
Criminal Procedure Act is in conflict with the
provisions of s 9 and 11(2) of the Constitution as
contained in Act 200 of 1993.

One of the main prosecution witnesses was Mrs
Kessia Sikhakhane. §She 1is an assistant nurse at

Madadeni Heospital and the wife of Constable Sikhakhane.



The couple own a blue Opel Kadett car which is garaged
on the adjoining premises belonging to ’constable
Mkwanazi. Mrs Sikhakhane knows all four of the accused.
Accused nc 3 is a relative of hers. He repairs the Qpel
from time to time, and often borrows it. He also on
occasion acts as a chauffeur for the witness or her
husband when they require it. He appears to be very
much at home in the Sikhakhane household. Accused no 4
is a friend of accused no 3. Although the latter is
married tc another woman, accused no 2 1is his
girlfriend. And accused no 1 is the younger bfother of
accused no 4.

The facts, in chronclogical order, on which
the convictions in question were based, may be
summarised as follows. I omit detail not relevant for
present purposes.

Mrs Sikhakhane tcld the court that on 10
September 1991 accused nc 1 arrived at her house and

reported to her that a robbery was Dbeing planned in



which her Opel was tc be used. She woke number 3 who
was asleep in her house at the time and reported in turn
to him. She also reported the conversation to her
hushand when he returned from work that afternoon. He
immediately went to fetch accused ncs 1, 3 and 4, and a
gquarrel ensued between accused nos 1 and 3. Necthing
came of it.

On 12 September accused no 3 collected Mrs
Sikhakhane from her work at the hospital at 06h30 and
dropped her and her car off at her home. He returned
shortly afterwards (she was then in the bath), wanting
to borrow the Opel ostensibly tec take his wife to work.
The keys were in the bedroom. When he went to get them
there, she heard him rummage in a drawer, which she
found half open after she emerged from the bathroom.
Her husband's service revolver which she had seen in the
drawer earlier was no longer there.

According toc ballistic evidence that firearm

was one of those used in the armed robbery which tock



place later that morning. A team of five people from
the magistrate's office at Glencoe travelled in a double
cabined Toyota Land Cruiser belonging to the KwaZulu
government to a point near Shongwe's Bottle Store in a
sparsely populated area near Hattingspruit to pay out
pensions. Four armed members of the KwaZulu police
accompanied them. There were two tin trunks in the
vehicle. One contained the money, the other the cards
relating to the individual pensioners who had received
advance notificgtion and were to be paid that day. The
police always took up the same positions in the vehicle
when providing this armed escort fof the administrative
staff.-On this day it was Constable Molefe armed with
an HMC automatic {described as a machine gun), who sat
in front next to the window on the left, with Mr Thabete
in the middle next to the driver, Mr Sokhela. Four
pecple occupied the seat behind these three. Constable
Mzimela, similarly armed, sat immediately behind the

driver. Next to him was Mrs Mazibuko, then Mr Dlamini,



with Mr Ntsele at thg window on the left. The other
two, Constables Mthethwa and Masango, were in the back
cabkin of the Toyota, one on each side of the tin
trunks.

A queue of pensioners awaited them when they
arrived at the pay-out point scme time before noon. As
the driver of the Toyota stopped and switched off the
engine, four people positioned themselves around the
vehicle. At least three (and probably all fbur) were
armed. Evidence of what followed was given by some of
tﬁe occupants of the Toycta. A gun barrel was placed
against the right cheek of the driver. He was told to
raise his hands. He did so. Shots were fired. The
driver saw Constable Molefe collapsing ontc Mr Thabete.
(The post mortem examination revealed that a bullet
entered the left side of his neck., Its track was
downwards, through wital blood vessels into the heart.
He must have died almost instantanecusly. This bullet

was proved to have been fired from Constable



Sikhakhane's Webley.) Further shots were fired. Messrs
Sokhela and Thabete were pulled out of the wvehicle and
made to lie on the ground. The keys of the Toyvota were
taken from the former. Mr Ntsele, who had ducked behind
the front backrest when the firing started, was pulled
out on the left by a foul-mouthed woman. Dlamini
received similar treatment. Neither of the constables
in the rear was holding his weapon. Each had put it on
the seat next to him. They were ordered at gunpoint by
two robbers, one on each side, to open the back door of
the Toyota. They did so since they were keen to flee.
A shot was fired through this open door. It struck
Constable Mzimela, who had turned his head, in the jaw
on the right, emerging from his neck on the left and
injuring i.a. the 1left carotid artery. (According to
the medical evidence he lived long enough to breathe in
and swallew a good deal of blood.) He or his body was
removed from the wvehicle by a woman. The Toyota

containing the money and the police weapons was driven



off to where an Opel Kadett was parked about a kilometer
from and out of sight of Shongwe's Store. A youngster
on his way to the store saw a persen sitting in this
Opel, and gave evidence that when the Toyota arrived, a
trunk was removed from it and put into the Opel. A man
and a woman climbed into the Kadett, which folleowed the
vehicle with the government registration number as it
drove off. The police later found the government
vehicle abandoned seven or eight kilometres away.-
Constable Jivane, warned. as an accomplice,
identified this get-away car. He told the court that on
12 September 1991 accused no 3 arrived at his home in
the Sikhakhanes' blue Opel, accompanied by the other
three accused. Accused no 3 asked Jiyane to accompany
them to where he, accused no 3, was going to collect
debts. After putting in petrocl they went out and past
Shongwe's Store, then turned and came back some
distance, and the Opel was then parked. The others left

the car on foct. He remained behind. His story was






