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KUMLEBEN JA:

Cn the facts of this case, which have bheen
comprehensively summarised in the judgment of my
Brother Howie (the "“other judgment'), the trial court
decided that the death sentence was the only proper
one in respect of each of the murder convictions. In
reaching this conclusion it took into account two
mitigating circumstances: the age of the appellant
and the adverse conditions of his upbringing.
However, these consideraticons in the view of the
trial court were of limited significance and were
outweighed by the far reaching aggraﬁating features
of this case.

In the course of the judgment on sentence,
it was said that:

"Dr Vorster's evidence is clearly to the effect
that you did not impulsively kill the three
deceased, that you gave a clear, detailed and

rational account of what you had done and that
neither your ©personal background nor your



psychopathic condition, nocr your intake of
liquor, had played any role in the commission of
those offences.”

In the other judgment the view is held that
it is reasonably possible that the appellant did act
impulsively and that thus the sole reason given for
concluding that the psychopathic condition was
unconnected with the murder cannot be sustained;
alternatively, if impulsiveness is to be ruled out, a
number of other features of the appellant's conduct
establish a causal connection between his
personality disorder and the crimes ?ommitted. The
fact of such a disorder 1is consequently to be
regarded as a further mitigating circumstance which
warrants the substitution of the sentence prcoposed in
the other judgment.

One must first consider whether as a

reasonable possibility it can be said that the



appellant acted impulsively, since impulsive conduct
per se could amount to a mitigating circumstance,
There are, I respectfully agree, insufficient grounds
for concluding that at the time the appellant left
the camp armed with a rifle he had decided to embark
upon a killing spree. However, from the time he
picked up the hitch-hiker, or at the latest from the
time this victim was killed, his subsequent c¢cnduct
culminating in the death of the third deceased was
the very antithesis of impulsive conduct. It is
perhaps arguable - I put it no higher than this -
that any one of the three incidents viewed in
isolation may justify the inference that the
appellant was prompted by sudden impulse. But taken
cumulatively, as one must, the opposite cconclusion is
inescapable. After the murder of Jacob Morake, the
hitch-hiker, there was an appreciable time lapse

during which, had he acted impulsively, he would have



reflected on what - to his surprise - he had done
without deliberation. This would have served as a
restraint against repetition. But on reaching the
minibus he proceeded to murder his next wvictim, the
taxi driver, Petrus Seengo. This was anything but
impulsive. He caused him to leave his vehicle on a
false pretext and drove off with him. This he must
have done with the intention of killing him: no
other explanation for doing so comes to mind.
Finally, the fact that he robbed and raped the girl-
friend before killing her, hardly supports the
conclusion that this was not a further calculated
criminal act.

An undisputed aspect of this case is that,
with the possible exception of the third incident,
there was no motive for the killings. Dr Vorster in
her evidence, after commenting that the psychopathy

of the appellant was of a severe degree, explained



that the behaviocural characteristics of this disorder

included, as summarised in the other judgment,

"an absence of compassion, remorse or self-
recrimination; impulsiveness; a desire for
instant gratification; an impaired ability to
learn from past experience or to adjust to the
demands of the community; an absence of
motivation or drive; a conspicuous ability to
manipulate others to own advantage; inadequate
inter-personal relationships; the susceptibi-
lity to substance dependence; and the tendency
to perversion and criminality."

In the absence of a motive, and with impulsiveness in
this case discounted, the murders, it would seem,
must be attributed to perversion and criminality: in
lay terms, an irrational desire and intention to kill
for the sake of killing. In this sense I accept that
the personality disorder is linked to the offences
and might therefore be taken into account as a

further mitigating factor.

However, the conclusion that there is such



a causal connection bears upon a further considera-
tion, namely, whether in this case the death penalty
ought to be imposed in the interests of the
protection of the ccmmunity. This court  Thas
acknowledged that this is a factor to be taken into
account provided the risk of repetition is a
substantial one: "'n beduidende gevaar' in the words

of Hoexter JA: S v _ Bezuidenhout 1991(1) SA 43(A)

51d. In this regard the following passage from the

judgment of Botha JA in S v Van Niekerk 1992(1) SA

1{A) 16 @ - £, can be aptly applied to the facts of

the present case:

"Die appellant se geval is na my mening nie
vergelykbaar met die gewone geval wvan 'n
gewelddadige aanrander, rower of verkragter wat
weens 'nm gewelddadige moord tronk toe gestuur
word nie, Die appellant se abnormale
persoonlikheid hou 'n voortdurende bedreiging in
vir almal met wie hy 1in aanraking kom .... Ek
laat die bespiegeling dat hy uit die gevangenis
kan ontsnap, buite rekening. Sy verwronge
persoonlikheid hou steeds 'n wesenlike gevaar in

vir sy medegevangenes en vir die personeel.



Daar is geen werklike vooruitsig dat daardie
gevaar binne enige redelike tydperk sal afneem
nie. Die Hof durf dit nie geringskat nie."”
The evidence of Dr Vorster, provided it is considered
in conjunction with the facts on which it was based,
satisfies me that such a substantial risk of
repetition does exist. It is true that the appellant
had no previous convictions involving violence. But
this 1is to my mind more than offset by the
multiplicity ¢f the murders, the manner in which they
were committed and the fact that +the deviant
personality traits which prompted them are
practically speaking incurable.
Finally, one need hardly stress that the
random and brutal murder of three innocent members of
the community calls for the full recogniticn of the

retributive element of punishment.

Taking all relevant facts intco account I am



satisfied that the death sentences were properly
imposed and that they cught to be confirmed.

In the circumstances it is necessary to
consider the two gquestions raised at the commencement
of the other judgment: viz, whether s 241{8) of the
Constitution of the Republic of South Africa, 1993,
(the 'Constitution"} reguires this Court to decide
the guestion of the death sentence as 1if the
Constitution had not been passed; and, if not,
whether such a sentence is in conflict with the
provisions of s 9 or s 11{2) of the Constitution. At
the very least, the latter two sections create
doubt as to whether the death penalty is permitted in
terms of the Constitution on the facts of this case
or at all. As regards s 241(8) a doubt similarly

arises in that the preservation of the status quo

ante therein envisaged may be held ta be restricted

to procedural and jurisdictional aspects of pending



10

proceedings. Since in terms of s 101(5) read with s
98(2) of the Constitution the Censtitutional Court,
and not this Court, is empowered to decide these
gquestions it would be inappropriate to conclude this
appeal at this juncture.

It is accordingly ordered that it be
adjourned (to a date +to be determined by the
Registrar of this Court in consultation with the
Chief Justice) pending a decision of the
Constitutional Court on whether the confirmation of

the death sentences imposed would be constitutional.
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