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On 14 January 1986 an agreement was concluded 

between a registered trade union, the National 

Automobile and Allied Workers Union, now known as the 

National Union of Metalworkers of South Africa ("the 

Union"), and Borg-Warner SA (Pty) Ltd, now known as 

Gearmax Pty Ltd ("the Company"). This agreement is at 

the root of the present appeal. It reads: 

"RE-HIRING AGREEMENT BETWEEN BORG-WAGNER S.A. 

(PTY) LIMITED AND THE NATIONAL AUTOMOBILE AND 

ALLIED WORKER'S UNION 

1.) Following negotiations with the National 

Automobile and Allied Worker's Union, 

Borg-Warner S.A. (Pty.) Limited agrees to 

re-hire 164 of the N.A.A.W.U members 

dismissed as a result of illegal strike 

action on 17 October 1985. 

2. ) The 164 members will commence work on 

Monday, 20 January 1986. 

3.) The administrative arrangements for re­

hiring are as follows:-

a) The first 82 members on the list of 

the 164 members to be re-hired must 

report to the Personnel Office 

between 8.00 a.m. and 3.30 p.m. on 

Tuesday, 14 January, 1986. 

b) The remaining 82 members on the list 
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of the 164 members to be re-hired 

must report to the Personnel Office 

between 8.00 a.m. and 3.30 p.m. 

Thursday, 16 January 1986. 

c) In the event that members do not 

report for re-hiring during the 

course of this week (week ending 

17/1/86) it will be assumed that 

they do not want re-employment at 

Borg-Warner and another person from 

those mentioned in item 5 below will 

then be employed in their place. 

(Genuinely ill members will be 

excluded from the above proviso 

provided that a doctor's certificate 

be furnished in each case). 

d) At the Personnel Office, the 

necessary administrative work such 

as signing of conditions for re­

employment, taking of I.D. Cards 

etc. will be performed. 

4. ) Members will be re-hired in their old 

jobs as far as possible (all things being 

equal) but will start at the minimum rate 

for the applicable Borg-Warner grade. 

5. ) The balance of the 57 dismissed members 

together with employees previously 

retrenched during 1984/85 will be 

considered for re-employment as and when 

the need arises. Provided where skills 

are required which the aforesaid don't 

have, the company shall have the right to 

employ outside persons having the 

necessary skills. 
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6.) Re-instatement of service related 

benefits excepting pay be deferred for a 

period ending concurrently with the 

annual factory shutdown in December 1986 

on condition that negotiated procedures 

are followed and that Borg-Warner S.A. 

(Pty.) Limited experiences no strike 

action, overtime bans, go-slow work 

periods or any other form of industrial 

action during this period. 

7.) The employees to be re-hired will be 

required to sign a "conditions for re­

employment" form. 

The National Automobile and Allied Workers 

Union signs and agrees that they understand 

the contents of this agreement fully and are 

fully satisfied in all respects with each and 

every aspect mentioned in the agreement." 

Among the employees referred to in clause 5 as 

having been retrenched, were workers who were members of 

other unions. In what follows I refer to this mixed 

group of previously retrenched and recently dismissed 

employees, as "the pool". 

As time went by the Company re-employed many 

of those who had been earlier retrenched and a few of 

those who had been dismissed. It also employed persons 
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from outside the pool. There were queries and 

intermittent protests about this in letters to the 

Company from the Union and at meetings of the Shop 

Stewards' Committee. On 19 August 1988, the Union asked 

the Secretary of the National Industrial Council of the 

Iron, Steel, Engineering and Metallurgical Industry for 

the Eastern Province, of which both the Union and the 

Company were members, to convene a meeting to consider 

and attempt to settle "an Unfair Labour Practice 

dispute" between the parties. The dispute was described 

as "arising out of the Company's breach alternatively 

unfair implementation of the rehiring agreement", a copy 

of which was attached. Failing settlement, the Union 

intended referring the dispute to the Industrial Court 

for determination under section 46(9) of the Labour 

Relations Act No 28 of 1956 ("the Act"). Subsection (c) 

of that enjoins the Industrial Court to determine a 

dispute concerning an alleged unfair labour practice 

which the Industrial Council has not succeeded in 
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settling, "on such terms as it may deem reasonable, 

including but not limited to the ordering of 

reinstatement or compensation". 

It was common cause that the Act as it stood 

before certain amendments came into operation in 

September of 1988, was the touchstone against which the 

validity of the Union's charge against the Company, 

based on past events, should be tested. Sec 1 of the 

Act as it then read provided that, unless the context 

indicated otherwise, 

"'employee' means any person who is employed 

by or working for any employer and receiving 

or entitled to receive any remuneration, and 

... any other person whomsoever who in any 

manner assists in the carrying on or 

conducting of the business of an employer; and 

'employed' and 'employment' have corresponding 

meanings." 

"'employer' means any person whomsoever who 

employs or provides work for any person and 

remunerates or expressly or tacitly undertakes 

to remunerate him or who ... permits any 

person whomsoever in any manner to assist him 

in the carrying on or conducting of his 

business; and 'employ' and 'employment' have 

corresponding meanings." 
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"'unfair labour practice' means -

(a) any labour practice or any change in any 

labour practice other than a strike or a 

lockout which has or may have the effect 

that -

(i) any employee or class of employees is 

or may be unfairly affected or that his or 

their employment opportunities, work, 

security or physical, economic, moral or 

social welfare is or may be prejudiced or 

jeopardised thereby; 

(ii) the business of any employer of 

class of employers is or may be unfairly 

affected or disrupted thereby; 

(iii) labour unrest is or may be created 

or promoted thereby; 

(iv) the relationship between employer 

and employee is or may be detrimentally 

affected thereby; 

(b) or any other labour practice or other 

change in any labour practice which has or may 

have an effect which is similar or related to 

any effect mentioned in paragraph (a)." 

In referring the dispute to the Industrial 

Court, the Union (acting on behalf of its members) in 

its "Statement of Case" set out the contents of clause 5 

of the re-hiring agreement, stated that the Company had 
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engaged persons in casual employment from outside the 

pool, and alleged that -

"The respondent has accordingly breached, 

alternatively unfairly implemented, the re­

hiring agreement ... which breach, 

alternatively which unfair implementation, 

constitutes an unfair labour practice in 

that: 

1. the employees who are beneficiaries of the 

agreement have had their job security and 

employment opportunities unfairly affected; 

2. labour unrest has been promoted thereby; 

3. the relationship between employer and 

employee has been detrimentally affected." 

It sought an order compelling specific 

performance of the undertaking in future, and for 

further relief including compensation for all and re­

employment of some of the beneficiaries under the 

rehiring agreement. 

The Company opposed the Union's demands. In 

its reply to the Union's statement of case, it admitted 

engaging persons from outside the pool in permanent 

positions and not only by way of casual employment. It 

however denied that in doing so it breached the 
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agreement since according to its plea it -

"1. ... did consider the applicant employees 

and/or 

2. the applicant employees have become 

employed, reached retirement age, or left the 

area and no longer qualify for re­

employment." 

It also denied each and every component part 

of the Union's allegation, quoted above, that its 

conduct constituted an unfair labour practice. 

Before evidence was led, the Company 

challenged the jurisdiction of the Industrial Court on 

the grounds that the dispute, not being one between 

employees and employers, was not a labour dispute. It 

was based on a contract between the Company and the 

Union, relating to persons who had ceased to be 

employees. 

The Industrial Court dismissed the attack on 

its jurisdiction, commenting that "the Act clearly 

envisages that relief can be granted ... to an employee 

who is no longer employed by his employer". 


