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NIENABER JA: 

The fate of this appeal hinges on the proof of a tacit 

term in one or other of the forms pleaded by the appellant. 

The appellant is the receiver for creditors of a company, 

Stronghold Construction (Proprietary) Limited, hereinafter 

referred to as "Stronghold". On 22 February 1988 Stronghold, 

then not yet in liquidation, purchased some 14 hectares of 

land known as Portion 186 of the farm Vlakplaas 138 IR 

situated near Vosloorus township, Boksburg, from the 

respondent for R570 000,00. Stronghold's business consisted 

of the development of residential townships for black 

communities, the construction of housing and the sale of 

improved and unimproved stands. After the conclusion of the 

sale and the payment of a portion of the purchase price, it 

was discovered by Stronghold that a plan existed for the 

construction of a provincial road across the parcel of land it 

had purchased which, if implemented, would impede the 

development of the contemplated black township. After some 

negotiations and a considerable exchange of correspondence, 
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Stronghold declined to pay the balance of the purchase price 

owing in terms of the deed of sale. This refusal resulted in 

two separate initiatives. The seller, the respondent, 

instituted action against Stronghold in the Witwatersrand 

Local Division under case number 89/6123 for the payment of 

the balance of the purchase price. More or less 

contemporaneously Stronghold, in the same court, launched 

motion proceedings against the respondent under case number 

89/4136 for an order confirming its cancellation of the sale 

and for repayment of the sums paid to the respondent amounting 

to R350 000,00. Each party opposed the other. In the 

application proceedings the court eventually granted an order 

by consent referring the matter to trial with the direction 

that Stronghold was to seek its relief by way of a 

counterclaim to the respondent's action - a consolidation, in 

effect, of the two proceedings. To avoid confusion I shall 

henceforth refer to the seller, the respondent in the appeal, 

as the plaintiff and to the purchaser, Stronghold, currently 

represented by the appellant, as the defendant. 
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The defendant in its plea to the plaintiff's particulars 

of claim relied, in the main, on certain tacit warranties 

which it alleged had been breached by the plaintiff. In 

consequence, so it alleged, the defendant had cancelled the 

agreement between the parties during December 1988, 

alternatively March 1989, alternatively by means of the plea 

itself, and suffered heavy damages which it detailed in its 

counterclaim. The plaintiff, in turn, filed a replication to 

the plea and a plea to the counterclaim, denying the existence 

of the alleged tacit terms, their breaches, the validity of 

the cancellation and any liability for losses allegedly 

suffered by the defendant. 

During the course of the exchange of pleadings Stronghold 

was liquidated but the liquidation was in turn superseded by 

a scheme of arrangement, with a corresponding adjustment of 

the appellant's position as Stronghold's representative from 

liquidator to receiver. 

On the date set down for trial the plaintiff appeared 

through counsel and applied for a postponement. After a 
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lengthy debate the application was dismissed. Counsel 

thereupon withdrew and the trial proceeded in the plaintiff's 

absence. The court (Marais J) insisted on proof by the 

defendant of the existence of the tacit terms pleaded, the 

breaches thereof and the quantum of the resultant damages. 

Evidence was in due course led in support of the defendant's 

counterclaim. At its conclusion Marais J, in a terse 

judgment, found in the defendant's favour. He said: 

" I merely say that as a result of having heard the 

evidence I am satisfied that the defendant has 

established the tacit term set out in paragraph 2(b) 

(iii) (aa) of the defendant's plea and a breach thereof. 

I am also satisfied that the defendant in consequence of 

such breach has suffered the damages claimed in the 

counterclaim in paragraph 2(a). In fact it appears to me 

that the defendant has established a greater amount, but 

the claim is limited to that amount." 

(The term referred to is quoted later in this judgment.) 

The following order was accordingly made: 

"1. In respect of the plaintiff's claim in convention I 

grant absolution from the instance with costs. 

2. In respect of the defendant's claim in reconvention 

I grant judgment for payment of R4 396 976,00 as damages. 

On that figure the defendant will be entitled to interest 

at the rate of 18,5% from date of judgment to date of 

payment. 
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3. The defendant will be awarded the costs of the claim 

in reconvention. Those costs will include the qualifying 

fees of Messrs Kline, Collard, Bleibaum and Rosarin, 

4. The costs of the motion proceedings which were 

reserved in case number 89/4136 are awarded to the 

defendant. 

5. The costs awarded to the defendant will include the 

costs consequent upon the employment of two counsel where 

two counsel were in fact employed. The award of costs of 

two counsel will also apply to the motion proceedings." 

The plaintiff thereupon applied for leave to appeal 

against both the refusal of the postponement and the judgment 

granted by default. Such leave was denied in respect of the 

refusal of the postponement. A petition addressed to the 

Chief Justice on that issue was likewise unsuccessful, thereby 

in effect confirming the order absolving the plaintiff from 

the instance with costs. Leave was however granted by the 

court a quo in respect of the judgment granted by default. 

That appeal was prosecuted before the Full Court of the 

Transvaal Provincial Division. It succeeded. The judgment of 

Stafford J (with whom Hartzenberg and Swart JJ agreed) is 

reported (cf Voges v Wilkins NO 1992 (4) SA 764 (T)). The 

order of Marais J was altered to read: 
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"Absolution from the instance in respect of defendant's 

counterclaim with costs and the defendant is ordered to 

pay the costs of the application No. 89/4136, including 

the costs of two counsel where two counsel were 

employed." 

An application, this time by the defendant, for special 

leave to appeal to this court was granted on petition. Hence 

this appeal. It is not directed against the order of the 

court a quo relating to the costs of application number 

89/4136 or against the costs of the appeal to the Full Court. 

The paramount issue is the alleged tacit term. A tacit 

term, one so self-evident as to go without saying, can be 

actual or imputed. It is actual if both parties thought about 

a matter which is pertinent but did not bother to declare 

their assent. It is imputed if they would have assented about 

such a matter if only they had thought about it - which they 

did not do because they overlooked a present fact or failed to 

anticipate a future one. Being unspoken a tacit term is 

invariably a matter of inference. It is an inference as to 

what both parties must or would have had in mind. The 

inference must be a necessary one: after all, if several 
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conceivable terms are all equally plausible, none of them can 

be said to be axiomatic. The inference can be drawn from the 

express terms and from admissible evidence of surrounding 

circumstances. The onus to prove the material from which the 

inference is to be drawn rests on the party seeking to rely on 

the tacit term. The practical test for determining what the 

parties would necessarily have agreed on the issue in dispute 

is the celebrated bystander test. Since one may assume that 

the parties to a commercial contract are intent on concluding 

a contract which functions efficiently, a term will readily be 

imported into a contract if it is necessary to ensure its 

business efficacy; conversely, it is unlikely that the parties 

would have been unanimous on both the need for and the content 

of a term, not expressed, when such a term is not necessary to 

render the contract fully functional. The above propositions, 

all in point, are established by or follow from numerous 

decisions of our courts (see, for instance, Rapp and Maister 

v Aronovsky 1943 WLD 68, 75; Alfred McAlpine & Son (Pty) Ltd 

V Transvaal Provincial Administration 1974 (3) SA 506 (A); 


