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The two Appellants in this appeal and Allianz 

Insurance Ltd ("Allianz") concluded a written policy of 

insurance on the 18 November 1986 in terms of which 

Allianz and the Appellants, as the three insurers, 

indemnified "the insured" against physical loss or damage 

to any part of the property insured during the period of 

insurance. It is common cause that the Respondent was a 

sub-contractor to whom Iscor Ltd had awarded a contract 

for work to be undertaken at the K - R Plant at the Iscor Works, Pretoria ("the insured contract") and that it accordingly fell within the definition of an "insured" in terms of the policy. Although Allianz and the first and the second Appellants were co-insurers in terms of the policy their individual liability to the insured was limited respectively to the proportions 65%, 20% and 15%. Allianz was the "leading insurer". An incident occurred on the 19th December 1987 
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which gave rise to a claim under the policy by the 

Respondent. It resulted in damage to parts of the K - R 

Plant including the "Melter Gasifier". The loss suffered 

by the Respondent in consequence of this incident 

consisted of three components. The first component was 

the loss caused to those parts of the "Melter Gasifier" 

undisputably covered by the indemnity. The second 

component was constituted by damage during this incident, 

to certain refractory linings to which heat had 

previously been applied. The third component ("the 

disputed claim") was made up by the cost of removing and 

replacing some 85% of the refractory linings which were 

not damaged in the incident at all, but which had to be 

so removed and replaced in order to gain access to and to 

repair that part of the "Melter Gasifier" which was 

damaged in the incident and which was undisputably 

covered by the indemnity. 

Allianz, to whom the Respondent made its claim 
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for the loss suffered by it, initially repudiated any 

liability for any loss suffered by the Respondent arising 

4 

from the costs of removing and replacing refractory 

linings to which heat had previously been applied and it 

assessed the total damages indemnifiable in terms of the 

policy in an amount of Rl 153 620.00. It offered to the 

Respondent the sum of Rl 114 000 in "full and final 

settlement" of the claim. Later, however, it 

reconsidered its position and in a letter dated 29th 

August 1990 it recorded that -
The insured is entitled to 

indemnity in respect of refractory 
linings inasmuch as its undamaged 
portion is concerned and which part 
has only been replaced for the 
purpose of gaining access to other 
indemnifiable items requiring 
repairs". 

The total compensation which was determined, in 

terms of this letter, was increased to R6 444 090.00 of 

which R3 255 690.00 represented compensation in respect 

of the "disputed claim". It accordingly tendered and 
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paid to the Respondent the sum of R4 188 658.00 

representing 65% of the total of R6 444 090.00. 

Both the Appellant's, however, have repudiated 

any liability to compensate the Respondent for the loss 

referred to in the "disputed claim". This repudiation is 

based on paragraphs 4 and 11 of the "Exceptions" to the 

liability of the Insurers, contained in the policy of 

Insurance. These paragraphs read as follows -

"The Insurers will not be liable for.... 

4. The cost incurred in rectifying 
any defect in The Property Insured 
arising from design plan 
specification materials or 
workmanship. Should The Property 
Insured suffer physical loss or 
damage the Insurers will indemnify 
the Insured for the cost of repairing 
or replacing lost or damaged 
property but will exclude any cost 
incurred in betterment or alteration 
as well as the costs that would 
otherwise have been incurred in 
rectifying any defect had the loss or 
damage not occurred. 

Further the Insurers will indemnify 
the Insured for the proportional 
amount of the common costs of 
dismantling demolition opening up 
transportation reassembly rebuilding 
testing and commissioning all 
necessarily incurred in rectifying 
replacing reinstating repairing or 
making good the insured loss and the 
uninsured costs. The amount of the 
Insurers contribution to such 
proportional amount shall be in the 
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same proportion as the amount of the 
insured loss bears to the total cost 
of reinstatement but excluding the 
common costs of dismantling opening 
up transportation reassembly testing 
and commissioning.. 

11. Loss of or damage to refractory 
linings from the time that heat is 
first applied thereto". 

The first contention advanced on behalf of the 

Respondent was that the Appellants were bound by the 

decisions of Allianz on the claims made by the Respondent 

and that it was "not open to them to refuse to follow the 

claim settlement made by Allianz", the leading insurer. 

This contention is based on the last paragraph of the 

schedule to the policy which reads as follows -

"Co-Insurance Clause" 
It is agreed that all Insurers who 
have subscribed hereto are bound by 
the decisions of the Leading Insurer 
and will follow the same rates terms, 
conditions claim settlements and all 
other matters relating to the 
insurance granted by this policy as 
may be agreed by the Leading Insurer. 
It is further agreed that all 
endorsements hereto will be legally 
binding cm all Insurers when signed 
by the Leading Insurer." 

Stegmann J before whom the matter was argued in 
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the Court a quo upheld the substance of this contention. 

He accordingly made an order in terms of paragraph 1 of 

the Notice of Motion declaring that the co-insurers (who 

are the Appellants in the present appeal) were "bound by 

the decisions of Allianz Insurance Ltd, as lead insurer, 

in the admission and settlement of all claims relating to 

the Insurance" granted by the relevant policy of 

insurance, but he made this declaration subject to the 

proviso that the the Appellants as co-insurers were "not 

bound by any decision of Allianz which either of them may 

show to have been made without due professional skill and 

care or in bad faith". The learned Judge also made 

consequential orders directing the first and the second 

Appellants in this appeal to pay to the Respondent the 

sum of R651 133.00 and the sum of R488 349.00 respectively, plus interest thereon at the rate of 18.5% 

per annum from the 29th August 1990 to date of payment. 

The Appellants concede that if they are indeed 


