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\ihg ; CASE NO _685/92

IN THE SUPREME COURT OF SOUTH AFRICA

(APPELLATE DIVISION)

In the matter between:

-THE STANDARD GENERAL INSURANCE CO LTD First Appellant
GUARDIAN NATIONAL INSURANCE CO LTD | Second Appellant
and

VOEST-ALPINE INDUSTRIEANTLANGENBAU
GESELLSCHAFT M.B.H. Respondent

CORAM:  CORBETT CJ, JOUBERT, HEFER, EKSTEEN JJA
‘ et MAHOMED AJA

DATE OF HEARING: 21 MARCH 1994

DATE OF JUDGMENT : 29 MARCH 1994
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The two Appellants in this appeal and Allianz
Insurance Ltd ("Aliianz") concluded a written policy of
insur_amce on the 18 November 1986 in terms of which
Allianz and the 2appellants, as the three insurers,
indemnified "the insured" against physical loss or damage
to any part of the property insured during the pericd of
insurance. It is common cause that the Respondent was a
sub-contractor to whom Iscor Ltd had awarded a céntract
for work to ke undertaken at the K - R Plant‘at the Iscor

Works, Pretoria ("the insured contract"”) and that it

‘accordingly fell within the definition of an "insured" in

terms of the policy.

Although Allianz and the first and the second
Appellants were co-insurers in terms of the policy their
individual 1liability to the jinsured was limited
respectively to the proportions 55%, 20% and 15%.
Allianz was the "leading insurer".

An incident occurred on the 19%9th December 1987
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which gave rise to a claim under the policy by the
Respondent. It resulted in damage to parts of the K - R
Planﬁ including the "Melter Gasifier". The loss suffered
by +the Respondent in consequence o©of this ineident
consisted-of three components. The first component was
th; losé caused to those parts of the "Melter Gasifier”
undisputably covered by the indemnity,_ The second
component was constituted by damage during this incident,
i

to certain refractory 1linings to which heat had

préviously been. applied. The third component ("the

Zdisputed claim") was made up by the cost of removing and

replacing some 85% of the refractory linings which wvere
not damaged in the incident at all, but which had to be
so removed and replaced in order tg gain access to and to
repair that part of thé "Melter Gasifier" which was

damaged in the incident and which was undisputably

covered by the indemnity.

Allianz, to whom the Respondeht made its claim
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for the loss suffered by it, " initially repudiated any
liability for any loss suffered b? the Respondent arising
from the cdsts of femoving and replacing refractory
linings to which heat had previously been applied and it
assessed the total dgmageS‘inﬁemﬁifiable in terms of the
policy in an amount of Rl 153 620.00. It oifered to the
Respondent the sum of R1 114 000 in “full and final

settlement" of the claim, Later, however, it
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reconsidered its position and in a letter dated 29th
August 1990 it recorded that -

Ceaerans The insured is entitled to
indemnity in respect of refractory
linings inasmuch as its undamaged
portion is concerned and which part
has only been replaced for the
purpose of gaining access to other
indemnifiable items requiring
repairs",

The total compensation which was determined, in
terms of this 1etter} was increased to R6 444 090.0Q0 of

vhich R3 255 690.00 represented compensation in respect

of the "disputed c<laim". It accordingly tendered and
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paid to the Respondent theé sum of R4 188 658.00
-representing 65% of the total of R6 444 090.00,

Both the Appellant's, however, have repudiated
ény liahility-to compensate the Respondentlfor the loss
referred to in the "disputed claim". This repudiation is
based oﬁ paragraphs 4 and 11 of the "Exceptions" to the
liability of the Insurers, contained in the policy of

Insurance, These paragraphs read as follows -

"The Insurers will not be liable for....

4. The cost incurred in rectifying
any defect in The Property Insured
arising from = Qdesign plan
specification materials or
- workmanship. Should The Property
Insured suffer ©physical loss or
damage the Insurers will indemnify
the Insured for the cost of repairing
or replacing lost or damaged
property but will exclude any cost
incurred in betterment or alteration
as well as the costs that would
otherwise have Dbeen incurred in
rectifying any defect had the loss or
damage not occurred.

Further the Insurers will indemnify
the Insured for the proporticnal
amount of the common costs of
dismantling demolition opening up
transportation reassembly rebuilding
testing and commissioning all
necessarily incurred in rectifying
replacing reinstating repairing or
making good the insured loss and the
uninsured costs. The amount of the
Insurers contribution to . such
, proportional amount/ shall be in the
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same proportion as the amount of the
insured loss bears to the total cost

of reinstatement but excluding the
common costs of dismantling opening -
up transportation reassembly testing
and commissioning........

11. Loss of or damage to refractory
linings from the time that heat is
first applied thereto™.

The first contention advaﬂced on behalf of the
Respondent was that the Appellants were. bound by the
decisiéns of Allianz on the claims made by the Respondent
and that it was "not open to them to refuse to follow the
qlaim segtlement made by Allianz", the leading insurer.
This contention is based on the last paragraph of the
schédule to the policy which reads as follows -

"Co-Insurance Clause"

It is agreed .that all Insurers who
have subscribed hereto are bound by
the decisions of the Leading Insurer
and will follow the same rates terms,
conditions claim settlements and all
other matters relating to the
insurance granted by this policy as
may be agreed by the Leading Insurer.
It 4is further agreed that all
endorsements hereto will be 1legally
binding on all Insurers when signed
by the Leading Insurer.”

Stegmann J before whom the matter was argued in







