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J U D G M E N T 

EKSTEEN, JA : 

The appellant was charged before a re­

gional magistrate with murder. He was convicted 

and sentenced to eight years imprisonment of which 

three years were conditionally suspended. His 

appeal to the Natal Provincial Division was dis­

missed, as was his application for leave to appeal 

to this Court. A petition to the Chief Justice 

for leave to appeal against his conviction, brought 

in terms of section 316(6) of the Criminal Pro­

cedure Act 51 of 1977, was however granted. 

The allegation in the charge sheet 

against the appellant was simply that on or about 
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23 March 1991 he had unlawfully and intentionally 

killed one Arthur Naidoo. When this charge was 

put to the appellant he admitted having inflicted 

a stabwound to Arthur Naidoo ("the deceased") which 

had caused his death, but alleged that he had done 

so in self defence. The onus was therefore on the 

State to rebut this defence and to prove beyond a 

reasonable doubt that the appellant's action in 

killing the deceased was unlawful. (S v Teixeira 

1980 (3) SA 755 (A) at 764 F.) In an attempt 

to discharge this onus the State called two wit­

nesses viz Matthews Naidoo, a brother of the de­

ceased, and a cousin of his called Shamogen Naidoo. 

Matthews told the court that on the night of 
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23 March 1991 at about 11 o'clock he and the deceased 

were driving down Bombay Road, Pietermaritzburg in a 

Mazda Rustler bakkie. The deceased was the driver. 

On the way they came across one Trevor Naicker stand­

ing in the middle of the street, apparently under the 

influence of liquor. The deceased stopped and ask­

ed Trevor what he was doing in the middle of the road. 

Trevor reacted by throwing a beer bottle at the van 

and kicking the right fender. Trevor appeared to 

be with "a crowd of people" and so the deceased 

and Matthews felt it advisable to drive on to their 

home rather than to confront Trevor there and then. 

Matthews said that he noticed the appellant at the 

scene. He was lying on the pavement without his 
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shirt on. 

At home they asked Shamogen and two of 

his friends to come with them in the van. They 

then drove back to the scene of their confronta­

tion to look for Trevor. At first Matthews said 

that they just wanted to talk to Trevor "and ask 

him what his problem was" but later he conceded 

that their intention was to "sort Trevor out" 

for damaging their van. 

Driving down Sheba Road they came 

across Trevor and his "crowd" of friends. The 

deceased drove up to them and spoke to Trevor 

about his behaviour. This time Trevor re­

acted by throwing a brick at the windscreen, 
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at which the deceased drove straight at the "crowd" 

of people knocking Trevor down. The "crowd" "dis­

persed" and the deceased reversed back to where the 

injured Trevor was. Matthews first said that 

Trevor was "lying", but later that he was "crouch­

ing", and eventually that he was "sitting" at the 

side of the road. They picked him up, put him 

on the back of the van, and drove off to a nearby 

shopping centre where they drafted a document for 

Trevor to sign accepting liability for the damage 

done to the van and agreeing to pay compensation. 

While they were busy drawing up this document 

Matthews saw the appellant come walking down the 

street towards them. The deceased was, for some 
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reason or other, not with the rest of them at the back 

of the van but was standing in front of the van some 

10 metres away from it. Matthews said that the de­

ceased was investigating the damage to the vehicle. 

This explanation that he should be investigating 

the damage at a distance of 10 metres seems highly 

unlikely and most improbable. However Matthews 

went on to say that when he first saw the appel­

lant he was some 20 metres from the deceased. 

He then heard the deceased cry out, and when he 

looked up he saw the appellant some 10 metres 

away from the deceased. The deceased had been 

stabbed in the head. Matthews did not see the 

actual stabbing. In cross-examination Matthews 

gave a different version of these events and 
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said that when he heard the deceased cry out he 

saw the appellant standing right next to him. 

Deceased then ran away and Matthews and his friends 

went to the assistance of the deceased. They 

picked him up and took him to hospital. 

Trevor was apparently so badly in­

jured that they considered it desirable that he, 

too, should be taken to hospital. With regard 

to the injuries sustained by Trevor the follow­

ing passage in the cross-examination of Matthews 

would seem to reflect a certain prevarication 

and lack of candour on his part. He was being 

cross-examined on the condition of Trevor after 

he had been knocked down by the van, 
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and after the deceased had reversed back to him 

when he was sitting or lying in the street. 

"Was Trevor injured? - At that moment. 

At that moment he wasn't? - He wasn't 

injured. 

When was he injured then?- Well I don't 

know. 

You don't know. I see. Did you ever 

offer to take Trevor to the hospital? -

Yes. 

And what did Trevor say? - He will go 

to the hospital. 

Did you take him? - Yes, yes that's how 

he got to the hospital." 

If the injuries for which Trevor was 

taken to hospital were not sustained by being 

knocked down by the van, it tends to lend support 

to Trevor's allegation that he was assaulted by 

.... / 9 



9 

his captors and sustained injuries as a result of 

such assault. 

At the end of Matthews' evidence, in 

further cross-examination, he conceded that on 

his way to the hospital he stopped a police van, 

that the police then took them to the hospital, 

and that at the hospital he was arrested for 

"drunken driving". At the police station he 

was "taken down for a blood test" and then form­

ally charged with driving under the influence 

of liquor. He also conceded that earlier that 

evening he and the deceased had gone to a club 

where they played pool and "had a couple of beers". 
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If therefore Matthews was under the influence of 

liquor that evening one may assume that in all 

probability the deceased was too. Neither the 

district surgeon who presumably tested Matthews 

and took a blood sample, nor the policeman who 

arrested him, was called to depose to the de­

gree of his intoxication. 

The other State witness, Shamogen 

Naidoo, also deposed to Matthews and the de­

ceased arriving that night at the place where 

he and his two friends were, and asking them 

to accompany them in the van. He says that 

he was not told where they were going to or 

what they intended doing. If one bears in 
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mind that this was after 11 p m and that both 

Matthews and the deceased were intoxicated and 

so incensed at the damage done to their van that 

they had made up their minds to take Shamogen and 

his other two friends and to go back at once to 

"sort Trevor out", it seems most improbable 

that Shamogen should be so completely ignorant 

of the mission on which he was being taken. 

It seems equally improbable that, where Matthews 

and the deceased knew that Trevor had the support 

of "a crowd" of friends, and that he was in an 

aggressive mood, they would have returned to the 

scene so soon afterwards to "sort (him) out" 

without arming themselves in some way. Yet 
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