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J U D G M E N T 

JOUBERT JA: 

The two appellants were charged before ZIETSMAN JP 

and two assessors in the Eastern Cape Division, sitting in 

Grahamstown, with five counts of offences allegedly committed 

by them in the district of Stutterheim in South Africa, 

within the jurisdiction of the trial Court. Count 3 related 

to murder. I shall refer to appellants 1 and 2 as accused 1 

and 2 respectively. Each of them was found guilty as 

charged. On the murder charge each of them was sentenced to 

death, the trial Court having found that the death sentences 

were in the circumstances the only proper sentences to be 

imposed. The accused exercised in terms of sec 316A of Act 

51 of 1977 their automatic right of appeal to this Court 

against their convictions and death sentences in regard to 

the murder charge. They obtained leave from the Court a quo 

to appeal to this Court in respect of their convictions on 
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all other counts. 

Special Plea 

When the accused were called upon to plead to the 

charges in the Court a quo they raised a special plea of lack 

of jurisdiction in terms of sec 106(1)(f) of Act 51 of 1977, 

viz. that in breach of international law they had been 

unlawfully arrested in the Republic of the Ciskei and/or 

unlawfully removed from the Ciskei without their consent and 

brought to South Africa. The onus was on the State to prove 

that the trial Court had jurisdiction to try them. After 

hearing evidence and argument the Court a quo dismissed the 

special plea. Its decision on the jurisdiction issue has 

been reported as S v. Mahala and Another 1992(2) SACR 305(E) 

I shall first deal with the relevant facts 

surrounding the arrests of the accused who lived at Mlungisi 

location near Stutterheim in South Africa. Geographically 

the Ciskei used to be an integral part of South Africa until 

it became a sovereign independent state on 4 December 1981 by 
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virtue of the provisions of the Status of Ciskei Act 110 of 

1981. Unfortunately the border between the Ciskei and South 

Africa is not clearly demarcated in situ. Nor are there 

border posts between the two countries. While King William's 

Town is situated in South Africa it is surrounded by Ciskeian 

territory. The tarred road which links King William's Town 

with stutterheim passes intermittently at irregular intervals 

from one country's territory to that of the other. Thus the 

first 5 km of the road from King William's Town is on South 

African territory, the next 35,8km is on Ciskeian territory 

and the remaining 13,7km to Stutterheim is in South Africa. 

The Governments of the Ciskei and South Africa by agreement 

jointly maintain the road while their citizens, including 

members of their police forces, freely use it for travelling 

purposes. 

It was common cause that both accused proceeded on 

5 February 1991 from Stutterheim to the shop of a certain 

Melani in Tolofiyeni location in the Ciskei. They offered to 
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sell him a generator which they had at their home in 

Melungisi location near Stutterheim. It was agreed that 

Melani would go the next morning to inspect the generator. 

On 6 February 1991 the accused returned to Melani's shop. 

Melani took his nephew Balulu (also known as Monwabisi) and 

accused 2 in his bakkie to have a look at the generator. 

Accused 1 remained at Melani's shop pending their return. 

After having inspected the generator in Melungisi location 

Melani proceeded homewards with his two passengers. 

In the meanwhile Warrant Officer D.J. Pieterse 

stationed at Stutterheim sent a radio message to the police 

in King William's Town requesting them to intercept Melani's 

bakkie with its three occupants en route from Stutterheim to 

King William's Town. The interception was to occur on the 

Stutterheim road or in King William's Town. The occupants, 

who were wanted for an interview in connection with a murder, 

were to be kept in King William's Town pending the arrival of 

the police from Stutterheim. 
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Acting on this radio message a group of five 

policemen in uniform under the command of Warrant Officer 

Gert Pieterse proceeded in two police vehicles from King 

William's Town towards Stutterheim. They had explicit 

instructions not to arrest or detain any person in the 

Ciskei. 

Sergeant Erasmus, a member of the group of five 

policemen, testified for the State. He stopped Melani's 

approaching vehicle on a portion of the road that was in the 

Ciskei. No firearms were pointed at the occupants of the 

bakkie. Nor were they formally arrested. He asked Balulu 

and accused 2 to alight from the bakkie and informed them 

that the police at Stutterheim wanted to question them. He 

asked them to accompany the police in the yellow police van 

to Stutterheim. They voluntarily agreed to do so. Melani 

was likewise approached by Warrant Officer Gert Pieterse who 

removed his firearm and promised to return it to him at 

Stutterheim. Melani also voluntarily agreed to return with 
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his bakkie to the police station in Stutterheim for 

interrogation. Erasmus testified as follows regarding the 

voluntariness of Balulu, accused 2 and Melani to return with 

the police to Stutterheim for questioning and his inability 

to do anything had they refused to co-operate with the 

police, viz: 

"Nou het enige van die drie insittendes u enige 

teken of aanduiding gegee dat hulle nie saam met 

julle wou gaan nie? ... 

Nee U Edele, hulle was heeltemal yrywillig om saam 

te gaan. 

Wat sou u gedoen het as hulle enige teken gegee het 

dat hulle wou nie gaan nie? ... 

U Edele, soos ek reeds gesê het, ons het nie, geen 

arrestasiemagte in die Ciskei nie, ek sou hulle 

noodgedwonge moet laat gaan. 

HOF: U sou hulle laat wat? ... Ek sou hulle 

noodgedwonge moes laat gaan, ek kon hulle nie dwing 

om saam te gaan nie, U Edele." 

Melani and Balulu also testified on behalf of the 

State. Their evidence corroborated in all material aspects 

the evidence of Erasmus regarding the circumstances of the 

interception by the police of Melani's bakkie and the return 

of Melani, Balulu and accused 2 with the police to 
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Stutterheim. Melani and Balulu affirmed that they were not 

ordered but requested by the police to return to Stutterheim 

for something to be investigated. Balulu under cross-

examination tersely stated: "I agreed because I was being 

requested. If I was forced I would have resisted." 

At the Stutterheim Police Station Melani's firearm 

was returned to him. He and Balulu noticed that the police 

had arrested accused 2. This was confirmed by Warrant 

Officer D.J. Pieterse. 

Accused 2's evidence regarding the interception by 

the South African police of Melani's bakkie was that the 

police had drawn their firearms which they held in their 

hands. He was instructed to go to the back of the bakkie 

where he was searched. Balulu and he were instructed to get 

into the police van. He obeyed because the police were 

people of the law. That was also his attitude during cross-

examination: 

"Miss Von Hasseln to Witness: So Mr Mahala you 
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went with them for no reason but the fact that they 

were policemen, is that what you say? ... 

Yes." 

He was not arrested at the roadside in the Ciskei. Nor was 

he arrested in Stutterheim. He heard for the first time in 

East London that he had been arrested. 

As regards accused 1 the scene then shifted to the 

Ciskei since Warrant Officer D.J. Pieterse ascertained from 

Melani in Stutterheim that accused 1 was waiting at his shop 

in the Ciskei. Arrangements were then made with Melani to 

return to his shop where he could point out accused 1 to the 

Ciskeian Police. Warrant Officer D.J. Pieterse enlisted the 

support and co-operation of the Ciskeian Police in order to 

arrest accused 1 so that the latter could be tried in a South 

African Court for offences allegedly committed in South 

Africa. Sergeant Yiba of the Ciskeian Police was made 

available for the task. 

According to Yiba's evidence on behalf of the State 

he travelled on 6 February 1991 with Melani in his bakkie to 


