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Case No 469/92

IN THE SUPREME COURT COF SOUTH AFRICA

(APPELLATE DIVISION)
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JESSE NTANGANEDZENTI MUTHIGE
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HIGHSON THAETSHELESANI MAKHUVHA

and
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First Appellant
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Third Appellant

Fourth Appellant
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Coram: JOUBERT, HEFER, NESTADT, F H GROSSKOPF J.JA et
MAHOMED AJA.
Heard belivered
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JUDGMENT

¥F H GROSSEOPF JA:

The appellants were the defendants in an action
brought by the respondent as plaintiff in the Supreme
court of Venda. The respondent's main claim was for
damages following on the principal debtor's breach of
contract. The appellants were sued as sureties and co-
principal debtors. The Court a guo (Le Roux CJ) gave
judgment in favour of the respondent, but granted the
appellants leave to appeal to this Court. The amount
awarded as damages was much less than the sum claimed,
‘but there was no cross—-appeal by the respondent.

The parties reached agreement on a number of
material issues at two pre-trial conferences. In the
result the matter became a stated case for all practical
purposes. Only one  witness, a director of the

respondent, testified briefiy at the trial.
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The undisputed factual background is the
following. On 10 July 1985 the respondent and Lukoto Bus
Service (Pty) Limited ("the company") entered into a
written agreement, styled "Instalment Sale Master
Agreement"l {("the agreement"), in terms whereof thé
respondent agreed to sell to the company buses and other
vehicles. The agreement made provision for separate
schedules being signed for every vehicle sold by' the
respondent to the company. Pursuant to the agreement the
respondent sold and delivered 33 buses and other vehicles.
("the goods") to the company over a period of time.

It was a term of the agreement that ownership
in the goods would not pass to the company until receipt
by the respondent of all amounts payable by the corhpany
in respect of the goods. The agreement further provided
that in the event of the company failing to make due
payment in terms thereof the respondent would be entitled
to cancel the agreement and obtain repossession of the

goods. The respondent in addition had the right to claim
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as damages the difference between the outstanding balance
under the agreement, and the "value'" of the goods as
determined 1in accordance with clause 14.2 of the
agreement.

The provisions of clause 14.2 are of crucial
importance in the determination of the case. The clause

reads as follows:

"14.2 Whenever 1it is necessary to determine the
value of the Goods, or any of them, for
any purpose under this Agreement, such
value shall, at the election of the
Seller, be determined either by the
valuation of an appraiser nominated by the
Seller (whose valuation shall be final and
binding on the Buyer and the Seller), or,
such value shall be deemed to be the net
amount realised on a sale of the Goods by
the Seller on such terms and conditions as
the Seller deems fit."

On 12 December 1986 the four appellants and one
Nehemiah Masala Lukoto {("Lukoto") bound themselves in
writing to the respondent as sureties for and co-
principal debtors with the company for the proper payment

of all amounts owing by the company to the respondent.
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The company breached the agreement by failing
to make payment to the respondent of the instalments due
under the agreement, whereupon the respondent duly
cancelled the agreement on 5 July 1990, Prior to
cancellation, and as early as 27 June 1990‘, the
respondent obtained an order of the Court a quo for the
interim attachment of the goods. In pursuance of the
Court order the sheriff attached the goods. Thé sher;ff
also attached five additional vehicles which had not been
sold by the respondent to the c¢ompany. These five
vehicles were valued together with the other vc_ehicles,
and they were subsequently sold by the respondent as part
of the repossessed goods. It 1is however common cause
between the parties that these events have no effect on
the outcome of this appeal.

The resppndent, as it was entitled to do in
terms of clause 14.2 of the agreement, immediately
appointed an appraiser to determine the value of the

goods which had been repossessed from the company. It
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was subsequently agreed by the parties at one of the pre-
trial conferences that the respondent had in fact
appointed an appraiser in terms of clause 14.2 and that
the appraiser had wvalued the goods at R214 200. In the
result the appraiser was not called as ha Wwitness to
testify at the trial, and the appellants were accordingly
not afforded the opportunity to cross—examine him. There
was therefore no evidence to suggest that the appraiser
had not acted bona fide in all respects.

The parties further agreed at one o0f the pre-
trial conferences that the repossessed goods (which had
been valued at R214 200 on 5 August 1990) were
subsequently sold to Lukoto on 30 August 1990 for a cash
price of R1 000 000. On 26 November 1990 there was a
new sale of the same goods to Lukoto. The cash
price was then increased to R1 186 539, due mainly
to the addition of a sum of R150 000 for future insurance
premiums. The question whether the appellants would have

been entitled eventually to a credit of R1 000 000 or R1
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186 539 when computing the respondent's damages, remained
one of the ancillary issues which the trial Court had to
determine.

It was further common cause that the total
balance outstanding at tﬁe time of cancellation of the
agreement was Rl 366 018. According to the respondent's
calculations its damages amounted to R1 151 818, being
the diffe;ence between the amount of R1 366 018 and the
appraiser's valuation of RZ214 200. The respondent
contended thaﬁ once it had elected to appoint an
appraiser to determine the wvalue of the goods it was
entitled but also bound in terms of clause 14.2 to use
the appraiser's valuation of R214 200 in the computation
of its damages. The appellants on the other hand
maintained that they were entitled tec a credit of at
least R1 000 000, being the cash price at which the goods
were sold to Lukoto.

The principal issue which the Court a gquo had

to determine, was whether clause 14.2 of the agreement
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was contrary to public policy and therefore wvoid. The
learned trial Judge held that the clause was indeed
contrary to public policy and unenforceable.

The Court a quo further considered the
ancillary issue mentioned above and decided that the
appellants were entitled to a credit of Ri 000 000, being
the cash price of the goods agreed upon at the time of
the first Lukoto sale on 30 August 1990. The learned
trial Judge concluded as follows:

"(I)t seems to me that the parties considered a

price of Rl million to be the fair market value

of the goods. In this way, Plaintiff

[Respondent in the present  proceedings]

obtained a value for the repossessed goods and

this is the sum which in my view should be
deducted from the total sum owing as at the
date of cancellation ..... Thus, the sum due by
them should be reduced by R1 000 000,00 which

leaves R366 018,15."

The Ceourt a quo accordingly ordered the appellants,
jointly and severally, to pay the respondent damages in

the sum of R366 018,15, together with interest thereon at

the agreed rate of 2% per month compounded monthly, from






