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The appellant was the plaintiff in the Court a 

quo in which it claimed damages in the sum of R330 757, 

said to have been suffered by the appellant in the course 

of certain repairs effected by the respondent's 

employees to a certain Miller printing machine which the 

appellant operates in its business. It was common cause 

on the pleadings that an oral agreement was concluded by 

the appellant and the respondent on or about the 1st or 

2nd of August 1986, in terms whereof the appellant 

engaged the defendant to effect repairs to this machine. 

At a pre-trial conference between the legal 

representatives of the parties damages were agreed in the 

sum of R327 370.58 and it was further agreed that the 

issue which fell to be determined by the Court was 

whether or not these damages were caused by 

"the defendant breaching the agree­

ment by failing to exercise due skill 

and diligence or negligently causing 

damage to the printing machine; 

alternatively 
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the defendant's employees, acting in 

the course and scope of their employ­

ment, negligently damaging the print­

ing machine". 

The pre-trial minute records the plaintiff's 

belief that "its claim against the defendant is based on 

contract and that it need not concern itself with the 

delictual claim" which was pleaded in the alternative. 

Nothing, however, turns on the characterization of the 

appellant's cause of action because it was common cause 

on the pleadings that one of the terms of the agreement 

between the parties was that in effecting the repairs to 

the appellant's printing machine the respondent would not 

negligently cause damage to that machine. The real issue 

which had to be determined was whether the respondent's 

employees were indeed negligent. 

The ground of negligence relied upon by the 

appellant in the pleadings was that in carrying out the 

relevant repairs to the machine the respondent had caused 
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damage to the machine by leaving a certain Allen key "so 

placed as to enable it to enter the printing machine and 

cause damage thereto". In terms of further particulars 

furnished by the appellant, it was alleged that the 

appellant believed that the Allen key "was placed in the 

vicinity of the area where the respondent's employees 

were carrying out work on the printing machine, namely 

where the paper feeds into the press". The appellant 

pleaded that it was unable to say who owned this Allen 

key but that it was a key which was at the material time 

used and under the control of one or both of the 

employees of the respondent who were authorized by it to 

effect the relevant repairs to the machine. 

During the course of the trial it became common 

cause between the parties that certain cylinders in the 

printing machine of the appellant had indeed been damaged 

and that the cause of the damage was a 2.5 mm Allen key 
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which had entered into the printing part. This damage 

had been done towards the left-hand side of the machine 

(facing the direction in which paper flows through it). 

The onus was clearly on the appellant to establish on a 

balance of probabilities that the respondent's servants, 

acting in the course and scope of their employment, had 

negligently left this key in a position where it entered 

the printing machine and caused damage thereto. 

[Pillay v Krishna and another 1946 A D 946 at 952; South 

Cape Corporation (Pty) Ltd v Engineering Management 

Services (Pty) Ltd 1977 (3) SA 534 (A) at 548]. The 

Court a quo held that the appellant had not discharged 

that onus and granted absolution from the instance. 

Leave to appeal was granted to this Court. 

There was no direct testimony from any witness 

as to who had negligently put the Allen key into the 

machine or at some place which enabled the key to get 
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into the machine. It was contended on behalf of the 

appellant however, that from the evidence which was in 

fact lead the inference which could and should be made, 

was that it was probably the employees of the respondent 

who had negligently left the key in a position where it 

got inside the machine and caused the damage and that 

this act had occurred whilst these servants were acting 

in the course of their duties and the scope of their 

employment on behalf of the respondent. The respondent 

contends on the other hand, that this was not the most 

probable inference and that it was more probable 

(alternately equally probable) that the key found its way 

into the printing machine in consequence of the negligent 

conduct of the appellant's own employees or some other 

cause not attributable to the respondent's employees. 

In support of its case the appellant called two 

witnesses. The first witness was Mr. Zonele Dlamini 
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("Dlamini") who was at the relevant time employed as a 

machine assistant by the appellant. It was Dlamini who 

discovered the damage to the appellant's machine whilst 

he was cleaning it. There was the mark of an Allen key 

in the machine and he reported this to the "machine 

minder", Mr. Colin Hendricks ("Hendricks") the next 

morning. A search was then made for the Allen key, which 

was found under the machine by another employee called 

Stephen, The key which was found was a 2.5 mm Allen key. 

Dlamini said that he did not use that key for cleaning 

the machine on that occasion, but he conceded that he 

used an Allen key which was much larger, once a month 

when he took off the drums. 

The second and last of the appellant's 

witnesses was Hendricks. He had been a printer for some 

fourteen years and had worked for the appellant since 

1988. He testified that the appellant had experienced 

certain problems with its printing machine including a 
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problem with the "side lay" which required repairs. The 

respondent was engaged for this purpose and its 

technicians who were sent to the appellant's premises 

decided to dismantle the "side lay" and take it to the 

respondent's workshop. It is common cause that these 

technicians were Willy Fait ("Fait") and Ken Butz 

("Butz"). 

Hendricks said that after the " side lay" had 

been repaired it was re-installed by the same technicians 

on the 2nd August 1988. He identified a time sheet which 

he had signed and which reflected that the job had been 

done on that date. 

Hendricks stated that immediately after the re­

installation of the "side lay" a test run was conducted 

by feeding blank sheets of paper through the machine and 

the machine was thereafter used for a printing job for 

approximately half an hour. On completion thereof there 

was a clean-up of the machine. In the course of this 
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clean-up the damage caused by the Allen key was 

discovered and reported to him by Dlamini on the 

following morning. He confirmed that the Allen key was 

discovered underneath the machine by Stephen. It was a 

2.5 mm black matt Allen key. 

Hendricks conceded that he also had a set of 

Allen keys for use on the machine but he said that the 

colour of these keys was silver matt and that the 

smallest key in the set was a 3 mm Allen key. He stated 

that the cleaning process conducted after the repairs had 

been completed did not require the use of an Allen key at 

all and that when there was a general cleaning once a 

month the cleaners used a 5 or 6 mm Allen key. 

On the evidence of Dlamini and Hendricks 

therefore the key which did the damage to the appellant's 

printing machine was not a key which belonged to the 

employees of the appellant and the inference which the 

appellant contends for was that it must have been left by 

one of the respondent's employees who had indeed been 


