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HOWIE JA,

The five appellants stood trial in the Natal
Provincial Division (Levinsohn J and assessors) with two
other men ({accused nos 6 and 7) on one count each of
murder and robbery with aggravating circumstances.
On both counts accused no 6 was acguitted and accused no 7
was convicted as an accessory after the fact. Appellants
were all convicted as charged. They were sentenced to
death for the murder and to 15 years' imprisonment for the
robbery.

The appeal is brought in terms of s 316A of the
Criminal Procedure Act, 51 of 1977. All the appellants
appeal against the death sentence and fourth and fifth
appellants also noted an appeal against their convictions
for the murder. Counsel for feourth appellant did not
pursue the matter of his <client's murder conviction,

however.
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The offences were committed when an armed gang
robbed the Kingscliffe Spar Stere at Appelsbosch in the
New Hanover district in the early evening of Friday 30
August 1991. In the course of the robbery the manager of
the store, Peter Hailstones, was fatally shot.

The plea tendered by first appellant was one of
guilty to the robbery but not guilty to the murder.
Second appellant pleaded guilty on both counts. Their co-~
appellants and érstwhile co-accused all pleaded not guilt?
on both charges.

As regards the relevant facts, one may begin
with the evidence which was not in dispute, the evidence
which was established beyond reasonable doubt and defence
evidence which was reasonably possibly true.

Accused no 6 was a herbalist. His kraal was at
Appelsbosch about 5 kilometres £from the store. He

ministered to his patients there and at Umlazi among other




places. Appellants and accused no 7 were residents of

Umlazi. First appellant was stationed there as a
detective constable in the Kwazulu Police. Second
appellant was employed in Durban. Third and fourth

appellants were out of work at the time. Fifth appellant
operated a taxi business. Accused no 7, the youngest
accused, was then 20 years old and still at school.

On Thursday 29 August 1991 accused no 6 had been
treating patients at the house of fifth appellant, his
close friend. Afterwards he and his wife were given a
1ift by fifth appellant from Umlazi to Appelsbosch. Also
in the car were third and fourth appellants. They all
slept overnight at the kraal of accused no 6. During
the following afterncon first appellant arrived in a van
belonging to the Kwazulu Police. He was accompanied by
second appellant and accused no 7.. First appellant, who

had brought his 9 mm sexvice pistol with him was already
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armed. Second, third and <fourth appellants were
respectively provided with a Star 9 mm pistol, a 6,35 mm
pistol and a 7,65 mm pistol.

All but accused no 6 set off at dusk in the
police van bound for the store. After some reconnoitring
the van was parked some hundreds of metres from the
premises. By this time the store was closed. Fifth
appgllant, who was a well-known customer of the store (as
was accused no 6) remained at the van with accused no 7.

The first four appellants proceeded to the house
adjoining the store where the deceased lived with his wife
and children. On their imminent entry into the kitchen
Mrs Hailstones saw them at the door and raised the alarm.
The deceased came into the kitchen from inside the house
and rushed towards the men. As he did so he was shot
dead. Soﬁe cf the gang then forced Mrs Hailstones at

gunpoint to take them to the store, demanding money.



One corner of the store <consisted of a
partitioned office. In it was a locked safe. They told
her to open it. She said she did neot have the safe key
and that only the deceased had known the number of the
combination lock. She also said that the only available
money was in the various tills positipned about the store.
Some of the four appellants in question started searching
various drawers for money. Others looked unsuccessfully
for the safe key. In this process Mrs Hailstones was
heavily slapped several times by second appellant in order
to make her cpen the tills and reveal the whereabouts of
the safe Xkey. She eventually saié that the woman shop
assistant who lived in the servants' gquarters alongside

the store would know where the key was. She was then

torced to lead some of her assailants to the assistant's

room. There, the latter was woken, assaulted and marched

to the cffice,. She was also unable to produce the key or
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to operate the lock. However, she could and did open the
tills, which were then rifled.

In the meanwhile the nightwatchman and a young
male shop assistant had been brought into the office and
forced to 1lie on the floor. At a stage when Mrs
Hailstones and the woman assistant had served their
usefulness and were also being held at gunpoint in the
office while the money search continued, the former
precipitated the end of the raid. She located a nearby
spray container of teargas with which her police reservist
husband had been supplied. She lunged towards second
appellant who,with third appellant, was keeping them
captive, and discharge@d the gas at him. The two
appellants immediately responded by firing their pistols
before retreating out of the office and into the store.
They were speedily Jjoined by the other two and the

foursome then fied the premises and made for the wvan
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carrying between R6 000 and R7 000 in cash and sundry
cheques.

Having rejoined fifth appellant and accused no.7
at the police van, the six men set off for Umlazi.
There, after dividing the money and burning the cheques
they dispersed.

Members of the South African Police were
summoned to the store the same evening. In their
investigations that night and the next morning they found
3 empty 9 mm shells and cne spent 7,65 mm bullet on the
kitchen floor. Three empty shells, 2 of 9 mm and one of
6,35 mm, were found in the store. 211 5 9 mm shells
were ballistically proved to have been fired in the Star
pistol carried by second appellant.

The police also found 3 bullet marks in the
office. Two were on a bookshelf in front of which Mrs

Hailistones had been standing 3just before the teargas



incident. The other was on a cabinet very close to where
the woman assistant had stood at that same time, There
was also a hole in the cement floor of the kitchen
apparently made by a bullet. The hole did not coincide
with the spot where the deceased had lain.

Acting on information received, one of the
investigating officers arrested appellants and their co-
accused during the week fellowing the killing. In the
process he recovered all 4 firearms. Soon after his arrest
each of the first four appellants made a statement Lo a
magistrate in which he described the rbbbery and confessed
his participation in its commission. The admissibility of
their statements was not in issue.

The autopsy conducted on the deceased's body
revealed that he had been struck by 5 bullets. Three of
the shots were in the fatal category. Cne to the chest

caused the most damage. The marks surrcunding its






