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On Sunday, 10 August 1986, appellant broke
into the house of a Mr Luus at 33 Stumke street,
Witpoortjie, in the district of Krugersdorp. He stole a
number of items including a Rossi .38 special revolver,
a video recorder, some cash, and a brown bag into which
he put other smaller items.

Later that night he and two companions walked
past a stationary car in Kagiso, and arocused the
suspicions of the driver. That was Detective Sergeant
Mathe. He and a colleague, in plain c¢lothes and an
unmarked car, were on patrol in Kagisd and had stopped
in Hintsa street to drop off two passengers. One of
appellant's companions was carrying the stolen video
recorder, the other the brown bag. Mathe instructed his
colleague, constable Moeketsi, to follow the three on
foot. He himself would circle with his wvehicle and head
them off where they were crossing cpen ground littered
Wwith rubbicesh, with the result that it could not bhe

traversed by car.
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In executing this manoeuvre, Mathe briefly
lost sight of the four on foot, then saw three fleeing
and Moekétsi lying on the ground screaming. He had bheen
shot through the neck. Mathe ran to him,
Mpeketsi's firearm was in its holster at his side.
Mathe put him in the car, took him to the Leratong
hospital, returned to the scene off Hintsa road and
found the video recorder and bag_ which had Dbeen
abandoned within metres of where Moeketsi had beén
felled.

The following day, 11 August, Leratong
hospital ‘éelephoned- Mathe and asked him to fetch
Moeketsli and take him to the Milpark Clinic. He d4id
so.

Sixteen months later Moeketsi who had not been
gble to resume police duty since the day he was injured,
died.

Arising out of appellant’'s actions that night

he was charged in the Witwatersrand Local Division with
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housebreaking with intent to steal and theft, murder;
and possession of an unlicensed firearm and ammunition
for it. The last two counts were withdrawn at the
beginning of the trial. The reason became clear after
appellant had been convicted on the others.

Moeketsi to whom I refer in what follows as
the deceased, was not the only policeman appellant
wounded that night. After 1losing his booty other than
the firearm and a little cash, appellant woke a friend,
Nkwane, and took him drinkipg. He told Nkwane o? what
he had done earlier that night:- burgled a house in
Witpoortjie, and shot a man he thought ﬁanted to rob him
of his booty, which he had abandoned. When appellant
and Nkwane left the shebeen, appellant shot and wounded
another constable, who survived. The two went f{rom
there to a bar in Dobsonville where appellant scld the
revolver.

He was arrested, long after, for this second

shooting, and convicted of attempted murder and the



o

illegal possession of the firearm. He pointed out
Nkwane as having been with him at the time, Nkwane came
out with what appellant had told-him of the earlier
events of the same night, and the present charges
followed. It was because hg had already been convicted
in respect of possession of the firearm that night at an
earlier trial, in May 1989, that the relevant charges
were dropped when he stood trial, in February of 1992,
in respect of the death of the deceased and the burglary
at Luus' house.

He was convicted on both those charges, and
sentenced to four years for housebreaking and theft, and
15 years on the murder charge, the sentences to run
concurrently.

His appeal is brought by 1leave of this court
against his conviction cof murder.

The attack against that was two - pronged. It
was argued that the prosecution had not proved beyond

reasonable doubt that appellant's shooting of the
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deceased was unlawful; or that that shooting had caused
the death of the deceased.

The evidence against appellant on the merits
consisted of that of Mathe; what he himself had said to
Nkwane; and a statement he made to a magistrate three
days after his arrest, exhibit C.

I start with the latter. After telling of the
burglary, appellant continued -

"EX het die goedere gevat en saamgebring na
Kagiso toe, (n)et toe ek oor die straat loop
toe ry 'n kar by my naby (verby?). Dit draai
weer terug in my rigting. Terwyl ek nog die
kar kyk het iemand van agter gekom. Hy het 'n
vuurwapen in sy hand gehad. Hy vra toe wat se
goed het ek by my. Terwyl hy so praat het,
het hy die vuurwapen op my gerig. Ek het ook
die vuurwapen by my gehad, maar ek het dit nie
op hom gerig nie. Ek het gedink die persoon
wil die goedere by my vat, want ek het die
geld en 'n videomasjien by my gehad. Ek het
toe weggehardloop. Ek is na my vriend se huis
toe. Ek het daar geklop. Hy maak oop. Ek
het toe vir hom gesé& dat waar ek gegaan het om
geld te soek het ek toe geld gekry. Ek s& toe
vir hom dat ek lemand met ‘'n vuurwapen geskiet
het. Ek 1is toe saam met hom na 'n
smokkelkroeg." ‘

Nkwane's evidence has already been summarized



above. His ipsissima verba (in so far as one can use
that description of a version given through an
interpreter) in evidence in chief were -

"Whilst we were walking he told me that he had
a video and some money and that those items
were in a bag. And he told me that he had
shot a person and he told me that that person
wanted to reb him.

He told me that there was a vehicle, the
vehicle came, it had been driven and that one
person alighted from the vehicle and that that
person who was alighting from the vehicle had
a firearm with him ... and that that persocn
stopped them when they were three and that he
was having a firearm, the one who alighted.
He told me that they uplifted their hands and
he told me that he fired a shot.

Who fired a shot? —-— (Appellant) and he told
me that they then ran away. This is now all
three of them and that they left all the items
that they had in their possession at that
scene,”

Cross-examination elicited no greater detail
on this part of the story:

"So, the accused ... told you that he shot a

person and that that person wanted to rob him,

is that correct? --—- He said to me it

appeared, as though."

Appellant at the trial put the date of the
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burglary and shooting in June but was clearly wrong on
this score. His evidence about why he had fired at the
deceased was that the deceased came after him, asked
"'where are you from and where are you going to?", then
produced a firearm and pointed it

"at us ... He instructed us to uplift our

hands ... It came to my mind, I wondered why

does he say these words, whilst pointing a

firearm at me". The deceased cocked the gun,

and then "I lost my mind and I thought this
person was going to shoot at me. There was -

"also a vehicle approaching us from behind at a

high speed. I then decided to fire a shot and

ran (run?) away. I did fire a shot. I was
with some other people and they had some
articles in their possession ... and they
dropped these articles on the ground and we
ran away'.

He had not known that deceased was a policeman.

Under cross-examination he said i.a. that he
saw the deceased fall, "and when he had fallen down he
was still having his firearm in his hand". It was put
to him that he knew that it would spell trouble if he

were found in possession of a stolen firearm while in

the company of two others carrying stolen goods. He






