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The Appellant was indicted in the Transvaal 

Provincial Division of the Supreme Court on 

five counts. 

1) The first count was one of robbery. It was 

alleged that on or about the 7 June 1990 and at 

Brits the Appellant had wrongfully and 

unlawfully assaulted one Abel Molokoane and 

then forcibly removed from the possession of 

Abel Molokoane a Toyota Minibus belonging to 

one Stephens Molokoane, whilst that vehicle was 

in the unlawful possession of Abel Molokoane. 

2) On the second count he was charged with the 

murder of Abel Molokoane on the 7 June 1990 at 

or near Brits. 

3) On the third count, the Appellant was charged 

with the offence of robbery, it being alleged 

that he had wrongfully and unlawfully 
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assaulted one Titus Mlangeni and removed from 

his possession a Datsun E 20 Minibus which 

belonged to Jenya Koos Ngwako, whilst that 

Minibus was in the lawful possession of Titus 

Mlangeni. 

4) The allegation on count 4 was that the Appellant had been in wrongful and unlawful 

possession of a firearm consisting of a 7.65 mm 

calibre pistol, without having a licence to do 

so. 

5) On the fifth and last count, the Appellant was 

charged with the offence of being in unlawful 

possession of certain ammunition. 

The Appellant was convicted on all five counts 

by Van Dyk J sitting with two assessors. On count 1, he 

was sentenced to twelve years imprisonment and for the 

murder in respect of count 2 he was sentenced to death. 

He was further sentenced to twelve years imprisonment in 
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respect of count 3 but four years of that sentence was 

ordered to run concurrently with the sentence on counts 4 

and 5. Counts 4 and 5 were taken together for the 

purposes of sentence and the Appellant was sentenced to 

three years imprisonment in respect of these counts. 

An application for leave to appeal in respect 

of counts 1 and 3 was made to and refused by the Trial 

Court but this Court is, in terms of Section 316 A of Act 

51 of 1977, properly seized with an appeal against the 

Appellant's conviction for murder in count 2 and the 

sentence of death imposed in respect thereof by the Trial 

Court. 

THE APPEAL ON THE MERITS OF THE CONVICTION 

On the undisputed evidence of the witnesses for 

the State, the deceased Abel Molokoane was last seen 

alive on the 7th June 1990. His body was thereafter 

found on the 10 June 1990 on the Brits-Letlhabile road 

some 3.6 kilometres south of Letlhabile. From the 
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observations made by Sergeant Thomas of the South African 

Police it had apparently been dragged in a westerly 

direction from the Brits-Lethlabile road and left in the 

grass. 

A post mortem examination was conducted on the 

12 June 1990 by Dr. S.F. Richards, the District Surgeon 

who established that the deceased had died from 

subarachnoid bleeding in the brain, in consequence of a 

bullet wound inflicted at the back of his head. This was 

formally admitted on behalf of the defence in terms of 

Section 220 of Act 51 of 1977. 

The most incriminating evidence against the 

Appellant and which directly implicated him in the 

murder of the deceased consisted of certain admissions 

allegedly made by the Appellant to Lieutenant Bouwer 

("Bouwer") on the 17th of October 1990 while the 

Appellant was said to be pointing out various spots in 

the area in which the body of the deceased had been 
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found. These admissions were reduced to writing by 

Bouwer. They were confirmed by an interpreter and the 

Appellant affixed his thumb print to the written 

statement which was then produced in evidence by 

Bouwer. According to this statement the Appellant 

pointed out the road to Lethlabile and eventually 

identified a spot to the west of the road in the 

following terms -

"Op hierdie plek het ek aan die 

bestuurder van die taxi (gesê) dat hy 

moet stop want ek wil afklim. Die 

bestuurder het toe gestop. Op 

hierdie stadium het ek 'n vuurwapen 

in my hand gehad, wat ek op die 

bestuurder gerig het. Ek het voor 

langs die bestuurder gesit. Ek het 

toe aan die bestuurder gesê hy moet 

uitklim want ek wil die kar hê. Die 

bestuurder wou nie uitklim nie en ek 

het hom toe gestoot. Die bestuurder 

wou nie uitklim nie en ek het hom toe 

geskiet. Terwyl die bestuurder besig 

was om uit te klim terwyl ek hom 

stoot en hy anderkant toe gekyk het 

het ek hom geskiet. Die bestuurder 

het toe buite die kar geval. Ek het 

toe gesien dat die man dood is. Ek 

het hom toe geneem en voor om die 
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voertuig gesleep en ek het toe sy 

liggaam tussen die gras langs die 

draad gaan wegsteek. Ek het toe in 

die kar geklim and toe na my huis toe 

gegaan met die kar". 

It was conceded on behalf of the Appellant that 

the Appeal against the conviction of the Appellant on 

count 2 had to fail, if this evidence was correctly 

admitted by the Trial Court. It was submitted however, 

that this evidence was inadmissible. 

It is clear that the evidence of the 

incriminating statements said to have been made by the 

Appellant to Bouwer and the evidence of what he pointed 

out to the Lieutenant, is only admissible if the 

Appellant acted freely and voluntarily in doing so, 

without having been unduly influenced thereto and whilst 

he was in his sound and sober senses. The onus was on 

the State to prove that the Appellant had indeed so 

acted. This was correctly conceded on behalf of the 
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State. [See Section 217 of Act 51 of 1977; S v Sheehama 

1991(2) SA 860 (A) at 879 (H - I); S v Khumalo 1992(2) 

SACR 411 (N) at 415 f - g; ; S v Mjikwa 1993(1) SACR 507 

(A) at 510 d - f]. 

The crucial issue which therefore has to be 

determined on appeal was whether or not the State has 

discharged the onus of establishing that the Appellant 

had acted freely and voluntarily and without being unduly 

influenced to do so, in allegedly pointing out various 

spots to Bouwer and in making the statements which were 

written down and produced in evidence. 

The testimony of the Appellant was that he did 

not act freely and voluntarily. He said that on the day 

of his arrest (this would appear to be on the 17th 

October 1990) he was on his way to his house at Orange 

Farm when he was confronted by a man with whom he became 

involved in a scuffle. (That man was Koos Ngwako). He 

was arrested and taken to the police station at De Deur. 
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Later he was driven to Pretoria and Sergeant Mbatha, 

("Mbatha") who was one of the persons who accompanied him 

to Pretoria, asked him what he knew about the deceased. 

The Appellant's testimony was that he told Mbatha that he 

knew nothing about the deceased and that Mbatha thereupon 

said: "wil jy hê ons moet nou kwaai vriende wees?" The 

Appellant said that he replied in the negative and told 

Mbatha that he could only confirm what he in fact knew. 

Mbatha thereon assaulted the Appellant by hitting him on 

his knees with a firearm and also by using his fist on 

the left cheek of the Appellant. The Appellant stated 

that he bled from this cheek because a ring which Mbatha 

wore on one of his fingers caused a cut. Mbatha then 

gave him some toilet paper to press against his cheek. 

Mbatha thereafter asked the Appellant what he would say 

upon his arrival in Pretoria to explain his injuries. 

The Appellant testified that he was afraid of being 

assaulted and he decided that in those circumstances he 
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would simply say that he had injured himself when he had 

fallen. 

According to the evidence of the Appellant he 

was taken to the office of Warrant Officer Diedericks 

("Diedericks") upon his arrival in Pretoria. Diedericks 

asked him if he knew where Brits was and then began to 

ask him about the deceased. The Appellant said that he 

denied any knowledge of the deceased. He said that 

Diedericks then began to shout at him and then called 

Mbatha in for help. Mbatha came in and reminded the 

Appellant of their previous conversation. He then warned 

the Appellant that he should not give them any problems 

because they would injure him if he did. Mbatha told the 

Appellant that he should convey the truth just as they 

had "discussed" it during the journey to Pretoria. Some 

difficulty thereafter arose about dates and the Appellant 

was asked when the deceased was killed. The Appellant 

said that he did not know. He said that Diedericks then 


