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JUDGMENT

F H GROSSKOPF JA:

The two appellants were convicted cf murder,
robbery with aggravating circumstances and rape in the
Durban and Coast Local Division by Combrinck J sitting
with two assessors. The appellants were both sentenced
to death on the murder count and to twelve and eighteen
years imprisonment respectively on the robbery and rape
counts. The appellants appeal against their convictions
and sentences on all three counts. On the counts other
than the murder count they appeal with leave of the Court
a quo.

There was a further suspect, one Mzo Nxumalo,
("Mzo"), who is alleged to have played a major role in
the commission o©f these crimes. Forensic tests showed
that he was present at the scene of the crime, but he

died before the trial ccmmenced.
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The deceased was a 38 year old housewife who
lived with her husband and three daughters in a house in
Pinetown. During the morning of 12 February 1992 the
deceased was alone at the house. The evidence clearly
shows that she was attacked by somebody armed with a
firearm. It is common cause that she died as a result of
a gunshot wound of the abdomen. Apart from the fatal
wound the deceased sustained another 1injury which was
consistent with a Dbullet wound. It perforated the
deceased's scalp in two places but did not penetrate the
skull. There was also a superficial laceration of her
right arm which could have been caused by a glancing
bullet. The deceased's hat was found next to the laundry
sink outside the kitchen dcor. In the hat were twa holes
which colncided with the two perforations found in the
deceased's scalp. There were other clear indications as
well that a shot or shots had been fired at the deceased
while she was still outside the house. It appears that

she then entered the house through the kitchen. Her
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assailants thereafter raped her, ransacked the house and
stole a radic, two wristwatches and a few cother articles.
The deceased's body was later found inside the house in
the passage next to the kitchen.

The main issue in the case was the identity of
the deceased's assallants. Each of the appellants made a
confession 1in which he implicated himself in the
commission of the crimes in guestion. The State also
relied on certain pointings out by both appellants at the
scene of the crime. The admissibility of these
confessions and pointings out was contested by the
appellants in the Court a quo on the basis that they were
not made freely and voluntarily. A trial within the
trial was held to determine this aspect of the case. At
the conclusion therecf the learned trial judge ruled that
the confessions by both appellants as well as the
pointing out by the first appellant were admissible. The
pointing cut by the second appellant on the other hand

was held to be inadmissible because the Court a quo was
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not satisfied that the constable who acted as interpreter
on that occasion had sufficient knowledge of the
languages used to give a proper interpretation.

The appellants testified in the trial within
the trial, but they both elected not to give evidence in
the main trial. The only witness who testified on behalf
of the defence was the investigating officer, and his
evidence was of a purely formal nature.

The Court a quo considered the evidence, cther
than the confessions by the two appellants and the
peinting out by the first appellant, in order to
determine whether the requirements of s 209 of aAct 51 of
1977 had Dbeen met. The Court found that there was
conclusive evidence aliunde that the crimes in question
had actually been committed, and that there was
also cogent evidence confirming the confessions in
materilal respects. In my view these findings cannot be
controverted. The first appellant in fact accepted that

the commission of these crimes had been properly proved
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by evidence aliunde. Although the second appellant did
not make any concession in this regard, he did not
seriously contest these findings. In my view there 1is
indeed no basis for challenging these findings. The
crucial gquestion that has to be decided, therefore, Iis
whether the confessions and the first appellant's
pointing out were properly admitted by the Court a quo.
The confessicons of both appellants were made to
police officers and the onus was accordingly on the State
to prove beyond reasonable doubt that such confessions
were freely and valuntarily made by the appellants 1in
their sound and sober senses and without having been
unduly influenced thereto (s 217(1) of Act 51 of 1977).
The same  principle applies to  the incriminating
statements made tc the police officer hy the first
appellant in the course of his pointing out. The
State also had to show that the pointing out as such

was freely and voluntarily made. (S v Sheehama 1991(2)

SA 860 (A) at 878C-879I, BBOH-881G.)
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The first appellant made ‘his confession to
Colonel Roux of the murder and robbery branch of the
Durban police station. The investigating officer in this
case, Warrant Qfficer Prinsloo, was a member of that
branch. The seccnd appellant's confession was taken by
Captain van der Mescht of the same murder and robbery
branch. The sergeant who interpreted for van der Mescht
was also a member of that branch. Counsel for appellants
complained that members of the murder and robbery branch
were used to record the confessions. They submitted that
where a magistrate was readily available it was
undesirable to take the appellants to police officers to
make their confession, particularly where those police
officers were members of the same unit which was
investigating the case. This Court has held in a number
of cages that although it would not be irregular for a
police officer attached to the particular unit which
investigated the matter to take a confession, i1t would be

preferable 1n such a case to take the suspect to a
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magistrate or a police officer who was a member of

another unit. (5 v Mdluli and Others 1972(2) SA 839(A)

at 840H-841D; 8 v Mbatha en Andere 1987(2) sSA 272(A) at

279a-280b; S v Mahlabane 1990(2) SACR 558(A) at 561h-

563a.)

In dealing with this problem the Court has
often stressed that it is not a question of impugning in
any way the integrity of responsible police officers in
carrying out their duties as justices of the peace. It
has been pointed out, however, that the undesirable
practice of taking an accused for a confession to a
police officer who is, or who is perceived to be, part of
the investigating team, "constitutes fertile earth for an
accused in which to plant the seed of suspicion”, or 'may
plant suspicion in the mind of the accused". (8 v

Dhlamini and Another 1971(1) 8A B807{(a) at 815A-C;

Mdluli's case, supra, at 841 A-B.) This in turn often

leads to a protracted inner trial to determine the issue

of admissibility.
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The evidence o¢f the investigating officer in
this case shows that he unfortunately failed to heed the
repeated judicial remarks in this regard. In the result
he burdened the State with the onus of proving that the
confessions were freely and voluntarily made, whereas the
S5tate c¢ould cotherwise have relied on the presumption
provided for in s 217(1)(b) of Act 51 of 1977.

A redeeming feature is that it was apparently
not envisaged by the police at the outset that the
appellants were going to make full confessions. As soon
as it became evident in the case of each appellant that
he was incriminating himself, the police officer taking
the statement immediately warned the appellant and gave
him the opportunity to proceed before a magistrate.

I shall deal firstly with the circumstances
surrcunding the first appellant's confession. Although
Colonel Roux was the commanding officer of the murder and
robhery branch he was not part of the investigating team.

The sergeant who acted as interpreter was similarly not







