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O n 15 August 1989 the respondent sustained serious injuries when, as 

she alleges, a train at N e w Brighton station pulled away while she was in the 

process of boarding it. She alleges further that her injuries were caused by the 

negligence of the persons who were in control of the train. They were 

employees of the South African Transport Services ("SATS"), which was a 

commercial enterprise of the State established by section 3 (1) of the South 

African Transport Services Act 65 of 1981 ("the 1981 Act"). The respondent 

intended to bring an action against S A T S for damages arising out of her 

injuries. 

In terms of section 64 (3) of the 1981 Act (which will be quoted 

presently) it was a prerequisite for the enforcement of the respondent's claim 

against S A T S that it be lodged in writing with S A T S within three months of 

the date upon which it became due. The respondent failed to comply with this 

requirement. A claim was lodged, through her attorney, but only on 7 March 

1990, well out of time. However, all was not then lost for the respondent. In 

terms of the proviso to section 64 (3) a competent court was empowered to 

grant her special leave to lodge her claim, if certain requirements could be 
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satisfied. 

O n 1 April 1990 S A T S ceased to exist. The whole of its enterprise was 

taken over by the appellant ("Transnet"), a public company established pursuant 

to the provisions of section 2 of the Legal Succession to the South African 

Transport Services Act 9 of 1989 ("the 1989 Act"). 1 April 1990 was the date 

stipulated by notice in the Gazette in terms of section 3 (1) of the 1989 Act, as 

the date upon which Transnet became the legal successor to SATS. At the 

same time, in terms of section 3 (2) (to be quoted presently), all the rights and 

obligations of S A T S were transferred to Transnet. Simultaneously, the whole 

of the 1981 Act was repealed; this was the effect of the provisions of section 

36 (6) read with section 37 (2) and Part 6 of Schedule 2 of the 1989 Act. So 

on 1 April 1990 section 64 (3) of the 1981 Act also fell away. The 1989 Act 

has no counterpart for it. The result of all this was that the respondent had to 

look to Transnet for the enforcement of her claim, but she was faced with this 

problem: prior to the repeal of section 64 (3) she was in default of lodging her 

claim with S A T S as required by the section; after its demise she was 

ostensibly unable to invoke the proviso to obtain special leave to lodge her 
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claim with Transnet. 

In these circumstances the respondent sought relief in the South Eastern 

Cape Local Division. She brought an application on notice of motion against 

Transnet in which she claimed an order granting her special leave in terms of 

section 64 (3) of the 1981 Act to lodge her claim with Transnet, or, in the 

alternative, an order declaring that she was entitled to institute action against 

Transnet without first lodging with it a claim as envisaged in section 64 (3) . 

The matter came before K R O O N J. H e granted the respondent her alternative 

prayer and issued a declaratory order entitling her to institute action against 

Transnet. Thejudgment has been reported: see Necezula v Transnet Ltd 1993 

(3) S A 482. The appeal is n o w before us by virtue of leave granted to 

Transnet by the Court a quo. 

Section 64 of the 1981 Act read as follows: 

"64. (1) Subject to the provisions of subsection (3), a claim against the 

South African Transport Services or an employee of the South African 

Transport Services (hereinafter referred to as 'the defendant') shall be 

extinguished by prescription after the expiry of three years. 

(2) The provisions of sections 12, 13, 14, 15, 17 and 18 of the 

Prescription Act, 1969 (Act No. 68 of 1969), shall be applicable 

mutatis mutandis to any claim against the defendant. 
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(3) Subject to the provisions of sections 26 (2) and 65 (1), no claim 

against the defendant shall be enforced and the defendant shall not be 

liable unless the claim has been lodged in writing by hand or post with 

the defendant within three months of the date upon which it became 

due: Provided that if a competent court is satisfied on application being 

made to it, which application shall be made before lapse of two years 

and nine months from the date upon which the claim became due, that 

the defendant is in no way prejudiced by reason of failure to lodge such 

claim within three months and that, having regard to special 

circumstances, the claimant could not reasonably have been expected to 

have lodged such claim within such period, such court may grant the 

claimant special leave to lodge such claim and may make such order as 

to the costs of the application as may be deemed just". 

Section 3 (2) of the 1989 Act reads as follows: 

"3. (2) O n the date stipulated in terms of subsection (1) the 

whole of the commercial enterprise of the State as contemplated 

in section 3 (1) of the South African Transport Services Act, 

1981, including all assets, liabilities, rights and obligations of 

whatever nature, with the exception of the assets referred to in 

section 25 (1), shall be transferred to the Company, which shall 

acquire such enterprise as a going concern". 

The Court a quo held that the respondent's claim against SATS, which 

on 1 April 1990 became a claim against Transnet, was as from that date not 

subject to the provisions of section 64 (3) of the 1981 Act (see the reported 

judgment at 487 F/G). The reasoning which led to that finding was based 

primarily on the authority of Curtis v Johannesburg Municipality 1906 T S 308, 



6 

and it may be paraphrased as follows: the presumption that the Legislature 

intended its legislation to affect only future matters does not apply where the 

legislation in question deals with procedural matters, including the case where 

an enactment providing for a specified procedure is simply repealed and not 

replaced by any other procedural provision; section 64 (3) of the 1981 Act was 

clearly an enactment dealing with purely procedural matters; its repeal was 

therefore a change which affected a purely procedural matter; accordingly the 

changed procedure, in the form of there no longer being the necessity to 

comply with the provisions of section 64 (3), thenceforth applied to all causes 

of action, whether they arose prior to the repeal or thereafter (see the reported 

judgment at 486 1-487 C). 

In this Court counsel for Transnet argued that the Court a quo's reliance 

on Curtis v Johannesburg Municipality supra was unsound, for the following 

four reasons: 

(a) The ratio decidendi of the Curtis case does not apply to the facts of the 

present case. 

(b) Doubt was in any event expressed as to the correctness of the ratio 
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decidendi in the Curtis case, in Protea International (Pty) Ltd v Peat 

Warwick Mitchell & C o 1990(2) S A 566 (A) at 573 A-B. 

(c) Section 64 (3) of the 1981 Act was part of the substantive law, not a 

procedural measure, so that the ratio of the Curtis case cannot be 

applied to its repeal by the 1989 Act in any event. 

(d) After all is said and done, the question whether a particular repealing 

enactment was intended to have retrospective effect is a matter of 

interpretation of the legislation in question, and no such intention 

appears from wording of the 1989 Act. 

As to (a) above, counsel pointed to the question which called for 

decision in the Curtis case and to the actual decision on that question. The 

question was whether a statute introducing a period of prescription in respect 

of certain causes of action applied to causes of action that arose before its 

promulgation. The decision of the majority of the Court is reflected in the 

following passage in the judgment of I N N E S CJ at 316: 

"There is, therefore, considerable weight of Roman-Dutch authority in 

favour of the view that a statute of limitations, which in terms draws no 

distinction between debts due before and those which became due after 
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its promulgation, should be held to apply to both classes, but that the 

period of limitation should be calculated in regard to the former class 

as from the date of promulgation". 

O f course, the question to be decided in the present case is a different one, and 

the actual decision in the Curtis case does not itself provide the answer to it. 

But the Court a quo did not rely on the decision in the Curtis case in so far as 

it related to the facts of that case. The Court a quo's reasoning was based on 

the recognition in the Curtis case of an exception to the general rule that 

statutes should be considered as affecting future matters only, and on the 

finding that the statute in that case by its nature fell within the ambit of the 

exception. A s to the latter finding, it was said in the judgment of I N N E S CJ 

at 312 that the statute was in effect a statute of limitations, and that it must be 

taken as settled law "that statutes of limitations barring the remedy are portion 

of the law of procedure". A s to the exception to the general rule against 

retrospectivity, I N N E S CJ said the following (at 312): 

"Every law regulating legal procedure must, in the absence of express 

provision to the contrary, necessarily govern, so far as it is applicable, 

the procedure in every suit which comes to trial after the date of its 

promulgation. Its prospective operation would not be complete if this 

were not so, and it must regulate all such procedure even though the 


