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This judgment concerns the protection granted to
bankers by sec 79 of the Bills of Exchange Act, no 34
of 1964 ("the Act").

The appellant is a juristic person created by
statute. It issued summons in the Witwatersrand Local
Division against the respondent ("the Bank"). The
appellant's main claim was one for breach of contract.
There was also an alternative claim based on delict
which, as will be seen, plays no part in the present
appeal. The allegations in the particulars of claim
relating to the main claim may be summarised as
follows.

The appellant was a long standing customer of the
Bank at its North City Branch, Johannesburg. In terms
of the contract between the parties, the Bank undertock
to honour all cheques properly drawn on the appellant's
account and to pay, and only to pay, such chegques
according to their tenor.

In order to pay for services rendered to it by a
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third party, the appellant drew a cheque dated 14

December 1990 on the Bank in the sum of R375 653,16.
This cheque is described as follows in the Particulars
of Claim:
"5.1 the payee was described as 'Construction
Equipment Services’';

5.2 the cheque was expressed to be payable 'only
to' Construction Equipment Services;

5.3 the words ‘'or order' did not appear after
the name of the payee;

5.4 the cheque was crossed and marked 'not
transferable'."

Construction Equipment Services was the name under
which a company calle@ Rodan Machines {Proprietary)
Limited conducted its business. The cheque was posted
to Construction Equipment Services but was stolen. A
certain Madalo opened an account at the Bank's Life
Centre Branch, Jochannesburg, in the name of a non-
existent close corporation called Construction
Equipment Services CC. He then deposited the cheque at

the Bank's Market Street Branch, Johannesburg. The Bank

honcured the cheque, debited the appellant's account
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and credited the account of the ncon-existent c¢lose
corporation. The appellant alleged that these actions
were in breach of the Bank's mandate in terms of the
banker-client relationship "to pay only the named
payee, Construction Equipment Services, and not to
transfer the cheque". Before the fraud was discovered
all but R176 561,07 had been withdrawn from the close
corporation's account. In March 1991 the Bank credited
the appellant's account with this amount. In the result
the appellant suffered a loss of R199 092,09, being the
difference between the amount of the cheque and the
amount recovered. The appellant claimed this amount,
with interest and costs, from the Bank.

The Bank excepted to the appellant's claims on a
number of grounds. The exception to the claim based on
deliﬁt was dismissed. As regards the main claim based
on breach of contract, the exception was that the claim
lacked averments necessary to sustain a cause of

action. This exception was based on two grounds. One
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was dismissed by the court a quo. The other was the
only ground of exception which was upheld by the court
a quo. This ground of exception was that sec 79 of the
Act was an implied term of the mandate given by the
appellant to the Bank; that the appellant did not plead
averments to the effect that the Bank was not protected
from liability to the appellant by the provisions of
sec 79; and that without such averments, the
appellant’s claim against the Bank c¢ould not be
sustained.

With the leave of the court a quo (Botha J) the
appellant now appeals against the order upholding the
exception.

To appreciate the parties' arguments it Iis
necessary to have regard to scme ¢of the provisions of
the Act dealing with crossed cheques. Sec 75 deals with
the manner in which a cheque 1is crossed, and
distinguishes between general crossings and special

crossings. In the present case the cheque was crossed




generally.
The effect of a crossing is set out in sec 78
which provides inter alia (in subsection (1)):
"If a cheque is crossed generally, the
banker on whom it is drawn shall not pay it
to any person other than a banker."
Sec 79, in so far as it is relevant, then reads as
follows:
"If the banker on whom a crossed cheque is
drawn, in good faith and without negligence
pays it, if crossed generally, to a banker
.. .the banker paying the cheque, and, if the
cheque has come into the hands of the payee,
the drawer shall respectively be entitled to
the same rights and be placed in the same
position as 1f payment o¢f the cheque had
been made to the true cowner thereof."
As already stated this case concerns the interpretaticn
of sec 79, and in this respect three questions were
raised and argued before us, viz,
1. Who bears the onus in regard to sec 79?7 Must a

person claiming from a bank show that the bank is not

protected by the section, or must the bank invoke the
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section and prove its applicability? The court a quo
found in favour of the Bank that the appellant was
burdened with the onus.

2. Does sec 79 apply where (as happened in the
present case) a cheque is drawn on cne branch of a bank
which pays the chegue to another branch of the same
bank? The court a quo answered this question also in
favour of the Bank, holding that the section does apply
in such circumstances.

3. Does sec 79 apply to a crossed cheque which is
marked "not transferable"? This point was not dealt
with by the learned judge a quo and was apparently not
argued before him,.

I propose dealing with these three gquestions in
turn.

First question: Which party is burdened by the onus of
proof?
Although this question was argued before us

in general terms, it seems to me that there is a
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possible ground of distinction between some of the
requirements of sec 79. The section operates where
payment was made in good faith and without negligence
to a banker. The requirement that payment be made to a
banker merely repeats, in effect, the general
obligation laid down by sec 78(1). Failure to comply
with it may give rise to a claim by the true owner of
the cheque in terms of sec 78(4). The further
requirements of sec 79, viz, that payment be made in
good faith and without negligence, are different. They
pertain specifically to the protection granted by sec
79. There may accordingly be a difference in the
incidence of the onus in respect of these different
issues. It is only in regard to the last mentioned
requirements that the incidence of the onus has toc be
determined in the present matter. The facts bearing on
the guestion whether payment was made to a banker are
set out in the particulars of claim and must for

present purposes be accepted as correct. If the onus is
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on the appellant it has made all the necessary
averments. The only issue which remains concerning
payment to a banker is the legal one which is reflected
in the second question to be answered in this jﬁdgment.
The pertinent point raised by the exception in respect
of onus is accordingly whether it was incumbent on the
appellant to allege and prove that payment was not made
in good faith and without negligence. What follows is
directed only at that guestion.

We are here dealing with onus in its "true and
original sense... namely, the duty which is cast on the
particular litigant, in order to be successful, of
finally satisfying the Court that he is entitled to
succeed on his claim, or defence, as the case may be

. (Pillay v RKrishna and Another 1946 AD 946 at 8952-
3). Onus in this sense is a matter of substantive law.
See Pillay's case, supra, at 951; Neethling v Du Preez
and Others; Neethling v The Weekly Mail and Others 1954

(1) SA 708 (A) at 761C.






