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KANNEMEYER AJA :

The three appellants, tftogether with

two other accused, were charged with sodomy and

murder. The offences were alleged to have been

committed in the St Alban's Prison, Port Elizaketh

on 12 March 1991. The victim in respect of both

counts was one Brian Februarie. The three

appellants were accused numbers 2, 3 and 4

respectively before the trial court. Accused

number 1, Hendrik Louwskieter, absconded before the

trial commenced, and 1t accordingly proceeded

against the remaining four accused c¢nly. The

appellants and accused number 5, George Xiewjets,

tendered pleas of ncot gquilty on both counts. At

the end of the State case the three appellants and

Kiewiets were found not guilty and discharged on

the count of socdomy. However the three appellants

and Kiewiets were subsequently all found guilty of

murder on count two. The three appellants were




sentenced to death while Kiewiets was sentenced to

20 years' imprisonment.

The three appellants now appeal to this Court

in terms of section 316A(1) of the C(Criminal

Procedure Act No 51 of 1977, as inserted by section

11 of BAct No 107 of 1990, against both their

conviction and sentences. Kiewiets 1is not o¢on

appeal before us.

The evidence discloses that the three

appellants, Louwskieter, Kiewiets and the deceased

were priscners serving sentences in the St Alban's

Prison, Port Elizabeth. They, and other prisoners,

were detained in cell 2C. When, at about 6 a.m. on

12 March 1991, Sergeant April of the Correctional

Services ¢opened the outer door of cell 2C he found

the body of the deceased in the ablution area. It

appears that, from the outer door one passes

through this area to reach the cell itself. April

noticed that there was a prison uniform belt




fastened round the deceased's neck and that his

tongue was protruding. There was blood on his

neck. He tested the deceased's pulse and concluded

that he was dead. He called Major Gouws and the

two of them entered the c¢ell itself, What then

transpired will be mentioned later.

A post mortem examination of the deceased's

body was carried out by Dr. J.R. Lang, the Chief

District Surgeon of Port Elizabeth on 14 March

1991. He found that death had been caused by a

"constricting force applied around the neck causing

hypoxia.” i.e. the force of the belt seen by April.

Dr. Lang also found numerous incised wounds on the

deceased's neck and face.

The case against the appellants was based

primarily on the evidence of Willem Olckers,

Hendrik Williams and Dumile Majcla, fellow cell

mates of the appellants and the evidence as to what

occurred when Major Gouws and Sergeant April




entered the cell. The 8State also called a fourth

inmate of the cell, Mark Anthony Ruiters, but his

evidence was rejected by the trial Court with good

reason.

The +trial Court made strong credibility

findings in respect of Major Gouws, Olckers and

Majola. The credibility finding in respect of

Williams, while not adverse, was more qualified

than that of the other witnesses mentioned abhove.

The State's evidence is that on the night of

the occurrence, just before the lights in the cell

were extinguished for the night, the three

appellants, together with Louwskieter and Kiewiliets,

were sitting together in a circle in the cell,

talking softly to each other. Both Williams and

Majecla depose to this fact and both say that those

in the circle, including the three appellants, then

stood up and went to the ablution area or bathroom,

as it was referred +to in the evidence. The




deceased was then called to join them. According

to Williams he was called by Louwskieter while

Majola says he was called by the first appellant.

Be that as it may, the evidence 1s that the

deceased went 1into the bathroom where the three

appellants, Louwskieter and Kiewiets were together.

The appellants, Louwskieter and Kiewiets were all

members of the prison gang known as "the twenty

eights". There 1is evidence that, when a group of

members of this gang gather and hold a conversation

in the manner observed by the State witnesses, they

are usually planning some unlawful activity.

According to Majola, when Kiewiets entered the

bathrpoom he had a razor blade in his possession.

He and the second appellant then proceeded to cut

the deceased’'s cheeks with this blade. The

deceased later returned from the bathroom to the

cell, bleeding from his cheeks. HKe walked to his

bed and took a face cloth which he used to staunch




the bleeding from the cuts on his face. Kiewlets

ordered the deceased back to the bathrecom and

kicked the witness Olckers awake, ordering him to

clean up the blood which was on the floor in the

area between the beds and which was referred to in

evidence as the "pitch".

The deceased then returned to the bathroom.

what happened there is not c¢lear, but the

appellants, Louwskieter and Kiewiets later came

back to the cell, 1leaving the deceased in the

bathroom. When back in the cell the third

appellant, according to Majola, removed his uniform

belt and handed it tc¢ the second appellant. They,

that is appellants number 2 and 3, then went back

to the bathroom accompanied by Louwskieter and

Kiewliets. Only wWilliams says that appellant number

1 went back to the bathroom on this occasion.

Certain of Williams' evidence, which was

accepted by the trial Court, must be mentioned.




Although the appellants and Kiewiets were acquitted

on the sodomy charge, it is clear that members of

the 28-gang use younger prisoners for purposes of

sexual gratification. The deceased was 21 years

old at the time of his death. Williams says that

when the appellants, Louwskileter and Kiewiets came

back to the ¢ell from the bathroom, Louwskieter

said that his "cherry" was dead. All five of them

then gathered at the beds of appellants number 1

and 3 and Kiewiets who slept next to each other.

Williams says that at this stage he heard a

snorting kind of noise in the bathrocm where the

deceased still was, whereupcen the third appellant

said "die naaier is nog nie dood nie". It was at

this stage that the third appellant removed his

belt and went with the others back to the bathroom.

It must have been then that the deceased was

strangled.

Thus, on the evidence of the State witnesses,




the wheole episode on the night in gquestion can be

divided into three parts. First the deceased was

ordered to the bathrocom and his face was cut.

Secondly, after he had gone to his bed to staunch

the blood caused by these cuts, he was ordered back

to the bathroom. What then happened there one dces

not knew but it is apparent from Williams' evidence

as to what Louwskieter said on coming back to the

cell on this occasion and what the third appellant

said when the snort-like noise was heard, that it

was thought that the deceased was then dead. What

had been done to him to lead to this assumption is

not established since the only injury cf a fatal

nature found by Dr. Lang was the strangulation.

There was some suggestion that the deceased had

been stabbed with a home made awl which was

subsequently found in the bathroom but Dr. Lang

discounts the possibility of this having happened.

The third stage was that when, after the snort-like







