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JUDGMENT
F_H GROSSKOPF JA:

During July 1988 the appellant, who owned two retail
shoe stores in Johannesburg, imported a consignment of shoes ("the
goods™) from a manufacturer in Portugal, Marcolino Castro LDA
("Marcolino”). The goods were uplifted at Marcolino's factory and
placed on board an aircraft of TAP Airways ("TAP") by a Portuguese
forwarding agent, Germano Serrac Arnaud LDA ("Arnaud”). The goods
were conveyed by TAP to Jan Smuts Airport ("the airport™), arriving on
Thursday 14 July 1988. At the airport the goods were placed in the
bonded warehouse of TAP, awaiting customs clearance.

It is common cause that there was a contractual relationship
between the parties and that the respondent, who had acted as the
appellant's clearing agent on previous occasions, was obliged to effect
customs clearance of the goods and to convey them from the airport to

the appellant's place of business in Johannesburg. The appellant



contended that the respondent’s duties extended much further and that
it was responsible for all the operations from the time the goods were
collected at Marcolino's factory in Portugal until the goods were
delivered at the appellant's place of businéss in Johannesburg. This was
disputed by the respondent, who maintained that its contractual liability
only started once the goods had arrived at the airport. I shall revert to
this aspect.

In order to effect customs clearance of the goods the
respondent prepared a bill of entry and submitted it to customs at the
airport on Sunday 17 July 1988. The bill of entry did not reflect the
appellant's correct importer's customs code number ("customs number"),
and customs required the respondent to prepare a voucher of correction.
The respondent submitted such a voucher to customs on Tuesday 19 July
1988. In the mean time the respondent had paid to customs the sum of
R21 627,60, being the duties levied on the goods. On Wednesday 20

July 1988 customs issued a release order for the goods. When the



respondent presented the release order and other relevant documents to
the official at the bonded warehouse of TAP, it was discovered that the
goods had been stolen. An unauthorised person had obtained release of
the goods by fraudulent means on Monday 18 July 1988. The stolen
goods were never recovered.

The effect of the theft was that further performance by the
respondent under the contract became objectively impossible. As a result
of the supervening impossibility of performance the respondent, in
accordance with the general rule of our law, was discharged from further
performance, while the appellant's corresponding right to claim further
performance was extinguished. (See Peters, Flamman agd Co. v
Kokstad Municipality 1919 AD 427 at 434-5; Qerlikon South Africa

v Jo esburg C uncil 1970(3) SA 579(A) at 585A-B;

De Wet & Van Wyk Die¢

5th ed 172 et seq; Christie The Law of Contract in South Afrjca 2nd

ed 563-564; Van der Merwe, Van Huyssteen, Reinecke, Lubbe & Lotz



Contract: General Princjples 384-385.) The respondent contended,
however, that performance under the contract was divisible, and since
there had been partial performance, it was entitled to payment pro tanto.
The appellant, on the other hand, maintained that the respondent's
obligation to deliver the goods at its place of business formed an
indivisible part of the contract, and that the contract as a whole was
accordingly extinguished when such delivery became impossible. The
appellant further contended that it had derived no benefit from the
respondent's partial performance, and had in fact suffered damage as a
result of the theft.

The respondent issued summons in the Witwatersrand Local
Division claiming payment from the appellant in the amount of
R 30 340,10. The appellant in turn made two counter-claims, claiming
R72 092,00 as damages for loss of the goods, and RS51 216,05,

subsequently reduced to R45 172,56, in respect of loss of profit.

The matter was heard by Goldstein J who upheld the

— a




respondent’s claim to the extent of R29 969,85, and dismissed the
appellant's counter-claims. The amount of R29 969,85 comprised
disbursements amounting to R27 506,47, and fees in the sum of
R2 463,38._ The disbursements included the R21 627,60 duties paid by
the respondent to customs, and an amount of RS 655,32 paid by the
respondent to Arnaud in respect of airfreight. The amount of R2 463,38
claimed as fees was made up mainly of an "import agency” fee of 8% on
all the disbursements which had been paid by the respondent.

Leave to appeal to this court was granted by the court a
quo.

The respondent's claim was based on contract, and the onus
of proving its terms rested on the respondent. In its amended particulars
of claim the respondent relied on an oral agreement concluded on 20
November 1987 between the respondeﬁt, represented by Mr Dey, and the
appellant, represented by Mr Bulbulia. According to the respondent its

duties in terms of this alleged agreement only commenced once the
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goods had arrived at the airport. Then it became obliged to attend to
degrouping freight, customs clearance of the goods, and transportation
thereof to the appellant's place of business. (Prior to amending its
particulars of claim the respondent had relied on an oral agreement which
had been concluded between the parties in June 1988 in terms of which
the respondent in addition had to arrange for the transportation of the
appellant's goods from Portugal. The respondent further averred in its
original particulars of claim that pursuant to such agreement the
respondent arranged for the carriage of the goods by TAP to the airport
through Arnaud, "its agent in Portugal”.)

Dey, who testified on behalf of the respondent at the trial,
specifically denied in the course of his evidence that the respondent ever
agreed to forward the goods from Portugal, or to appoint a forwarding
agent to do so. According to his testimony he and representatives of
Arnaud went to see Bulbulia during November 1987 at the appellant’s

place of business. Dey was asked what the purpose of the meeting was.



He replied as follows:

"“The purpose of the meeting was, in the first instance for
Arnaud to renew their business relationship with Bob's Shoe
Centre as forwarders and for us as Heneways to renew our

business relationship as clearing agent."

Dey further testified:

"...what was agreed to was that we would, that the
[respondent] would continue as the [appellant's] clearing
agent, that Arnaud would remain as the [appellant's]
forwarding agent.”

This evidence was given nearly five years after the November 1987
meeting and one gets the impression that Dey was inclined to reconstruct.

It is evident from Dey's testimony that the respondent and
the appellant had done business before. Aspects such as the ter‘ms of
payment, which had previously been agreed upon, were not even touched

on in November 1987. Dey further made it quite clear that the parties






