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At all material times the appellant was a steel manufacturer and
construction specialist having its principal place of business in Durban. By
reason of the nature of its business it was subject to the jurisdiction conferred
by the Labour Relations Act 28 of 1956 ("the Act") upon the first respondent
as a registered industrial council, and was bound by agreements fransmitted by
the first respondent to the Minister of Manpower and put into force by him
under s 48 of the Act.

Subject to what is said below, such an agreement ("the main agreement")
obliged the appellant to make contributions to the first respondent, and also to
pay to it amounts to be deducted from the wages of the appellant's employees,
in respect of certain levies and funds. Those amounts were payable to the first
respondent by the appellant's employees in terms of the main agreement.

The appellant becarne a party to a partnership contract which required it
to second a number of employees, mostly pipe fitters and welders, to Casing
Joint Venture (Pty) Ltd ("Casing") for the construction of piping work on the
Mossgas oil r.ig ("the platform™). To this end the appellant entered into written

agreements with 219 artisans ("the workforce"), which included the second to
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thirty-second respondents. (For convenience 1 shall refer to them as the
respondents and to the first respondent as the Council.) In terms of these
agreements, concluded in Durban, the workforce had to work on the platform
as employees of the appellant, although seconded to Casing. The agreements
were of limited duration and would terminate on the completion of the so-called
Hook-up contract. This contract, to which Casing was apparently a party, was
to be performed on the platform.

In terms of the partnership contract the appellant also seconded eight of
its regular employees to Casing. They were to act as supervisors and managers
for the duration of the project on the platform.

The workforce, as also the eight regular employees, duly began working
on the platform. Later, however, labour problems arose. One of the grievances
of members of the workforce, including a number of the respondents, was that
the appellant had deducted from their wages levies in respect of their
membership of the Council as well as medical, sick fund and provident fund
levies. They contended that those amounts should not have been deducted

because they had been working beyond the boundaries of the Republic, and the
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main agreement therefore did not apply to their employment. Up to that stage
the appellant had been under the impression that the Act and the main
agreement governed its relationship with the workforce. Hence the appellant
had given effect to the provisions of that agreement by not only paying over to
the Council the amounts deducted from the workforce's wages, but also by
making its own contributions which would have been payable to the Council had
the main agreement been applicable.

Acting on advice that its perception was wrong, the appellant then ceased
making further deductions from the workforce's wages or paying any
contributions, whether on its own or the workforce's behalf, to the Council. The
appellant also refunded to the workforce the total amount of R34 594,86 which
had been deducted from their wages. Thereafter the appellant sought a refund
from the Council of ;his amount, as well as of the amount of R38 257,86 which
it had paid to the Council on its own behalf.

The platform was situated some 72 kilometres from the nearest low water

‘mark on the South African coast. It was consequently outside our ferritorial

waters which, in terms of s 2 of the Territorial Waters Act 87 of 1963, extend
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to a distance of 12 nautical miles (some 22 kilometres) from the low water
mark., The Council insisted, however, that notwithstanding this fact the main
agreement governed the contractual relationship between the appellant and its
workforce. Accordingly it refused fo refund the amounts of R34 594,86 and
R38 257,86, and demanded payment of further contributions by the appellant on
its own behalf as well as on behalf of the workforce.

During February 1991 the appellant dismissed the respondents. This was
done at a time when their employment had not yet come to an end as a result
of the completion of the Hook-up contract. In a volte face, as far as some of
them were concerned, the respondents then sought to rely upon the Act, alleging
that their dismissals constituted an unfair labour practice. This was apparently
contested by the appellant. In consequence the respondents referred their
dispute with the appellant to the Council under s 27 A of the Act. They
contended that the unamended Act was applicable to their relationship with the
appellant in February 1991, and, even if it was not, the amended Act became so
appli-cable with retrospective effect by virtue of the provisions of ss 2 and 13

of the Labour Relations Amendment Act 9 of 1991 ("the 1991 Act").
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The Council and the respondents having all consented to the jurisdiction
of the Durban and Coast Local Division and to their joinder in one application
for declaratory relief, the appellant then brought motion proceedings against
them in that Division. The main relief sought was an order declaring that the
Act did not, either prior or subsequent to its amendment by the 1991 Act, apply
to those employed by the appellant on the platform during February 1991, and
hence also did not apply to the dispute in question.

The abplication was opposed by the respondents (but not by the Council).
They admitted the appellant's factual allegations, but crossed swords with it on
its legal contentions. In the result they applied for an order declaring the
converse of the relief sought by the appellant.

The matter came before Booysen J. He refused the application with costs
and in effect granted the relief asked for by the respondents. Because he was
of the opinion that the unamended Act applied to the employment of the
respondents by the appellant, he did not deal with the question whether the 1991
amendments had retrospective effect. He reasoned that the dispute existed in the

area (the whole of the Republic) in respect of which the Council was registered
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because the employment agreements had been concluded in Durban, the
respondents were resident in Durban, and the appellant had its principal place
of business in that city.

Subject 1o exceptions not material to this appeal, s 2(1) of the Act, prior
to its amendment by s 2(a} of the 1991 Act, read :

"This Act shall ..... apply to every undertaking, industry, trade or

occupation”.
As amended s 2(1) now provides :

"(1} This Act shall ...... apply to every undertaking, industry, trade or
occupation, including an undertaking, industry, trade or occupation
performing work in, on or above the continental shelf referred to
in section 7 of the Territorial Waters Act ...... and in so far as the
continental shelf concerned is deemed to be part of the Republic.”

(For convenience I shall refer to an "undertaking, industry, trade or

occupation" as "an undertaking”".)
S 7 of the Territorial Waters Act is in the following terms :

"The continental shelf as defined in the Convention on the
Continental Shelf signed at Geneva on the tWenty—ninth day of
April, 1958, or as it may from time to time be defined by
international convention accepted by the Republic, shall be deemed

to be part of the Republic for the purposes of the exploitation of






