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H A R M S JA: This appeal relates to the subsistence of copyright in the 

appointment pages of a diary. 

The appellant (the applicant in the court below) is a close corporation 

carrying on business as a designer and producer of diaries. During the 

course of 1987 it approached the respondent bank ("FNB") with a view to 

providing the latter with diaries for the following year. In the event an 

agreement was reached in terms of which the appellant was to supply F N B 

with, inter alia, so-called "field diaries" for its managers. A field diary is 

a pocket diary intended for the use of FNB's bank managers when not at 

the office. A field diary was then designed (by w h o m is in dispute) and 

about 3 000 for 1988 were in due course supplied by the appellant to F N B . 

FNB's managing director was very pleased with the work and the appellant 

was commissioned to produce similar field diaries for 1989, 1990 and 1991. 

During the course of 1991, it seems, F N B invited tenders for the supply of 
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field diaries for 1992. The appellant submitted a tender, at the same time 

pointing out that the diaries had been designed by the appellant and 

claiming that copyright in the diaries vested in it. F N B ignored the implied 

warning and awarded the tender to another printing concern. The format of 

these field diaries was, to all intents and purposes, identical to that printed 

by the appellant. 

Relying on its alleged copyright, the appellant applied during March 1992 

to the Witwatersrand Local Division for an order interdicting F N B from 

infringing its copyright, not in the diary as such, but in respect of the 

appointment pages only. (The prayer for the delivery for destruction of all 

the field diaries in FNB's (or their managers') possession was abandoned.) 

The application was dismissed by Stegmann J in a judgment reported at 

1993 (2)SA 128 (W). It was in his view not necessary to consider the 

conflicting allegations relating to authorship; he assumed that the 
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appointment pages were either artistic or literary works; but he concluded 

that the work in designing, drawing and composing the pages in which 

copyright is claimed was not original (within the meaning of that word as 

used in sec 2(1) of the Copyright Act 98 of 1978 ("the Act")) since it did 

not have the "quality of meritorious distinctiveness" (at 136C). H e refused 

leave to appeal but leave was granted in consequence of a petition to the 

Chief Justice. 

The field diary in issue is vertical in layout. O n the title page FNB's logo 

is printed in so-called corporate colours, with the year and the words "field 

diary" and "velddagboek". O n its reverse side appears a claim that it had 

been "designed and produced by the W A Y L I T E Diary Co.", the latter's 

telephone number is given and there is a copyright claim. The next page is 

entitled "Identification/Identifikasie" and has space for the insertion of 

personal information. Subsequent pages provide lists of public holidays and 
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school terms, some conversion and distance tables, calenders for the current 

and following year, the year "at a glance" and space for important dates 

and notes. The last few pages make provision for the following year "at a 

glance" and leave space for telephone numbers. As indicated, the appellant 

(for no given reason) did not claim copyright in any or all of this. 

The format of the appointment pages in which copyright is claimed, 

consists of pairs of facing pages, each pair dealing with a particular week, 

beginning on a Monday. The left hand page furnishes on the first line the 

name of the month in English and Afrikaans and also the number of the 

week. The days of the week are then listed (also in both languages) and 

dated on the same page, with four horizonatal lines of writing space for 

weekdays and two horizontal lines each for Saturday and Sunday. The right 

hand page has a number of lines for the making of notes and at the foot 

a calender consisting of the current and the two succeeding months. The 
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colours and typeface used were standard in terms of FNB's corporate 

identity specifications. 

M r Cianfanelli, a member of the appellant and the alleged author of the 

appointment pages, stated in the founding affidavit that, as far as he could 

recall, he had spent about twelve hours before arriving at the "preferred 

layout and format". This involved preparing a sketch on tracing paper and 

erasing and adding indicia to try out numerous different formats and 

layouts. H e did not, he said, base his design on any existing diary and had 

only utilised his o w n skill, knowledge and expertise. 

The types of works listed in sec 2(1) of the Act are "eligible for copyright" 

provided they are "original". The categories relevant to this case are artistic 

and literary works. The subsection presupposes, as a general rule, two 

different inquiries: first, whether the work relied upon falls within one of 



7 

the categories and, if so, whether it was original. But, as pointed out by 

Blakeney and McKeough, Intellectual Property, Commentary and 

Materials, 1987, at p 27: 

"To some extent the concept of what constitutes a 'work 

within the Act and the concept of originality are intertwined. 

It is difficult to discuss what amounts to a 'work' without 

discussing originality, since without a sufficient degree of 

'originality' a 'work' will not come into existence." 

Counsel for the appellant submitted that this statement is incorrect because 

it does not take account of the fact that the question of whether a work is, 

say, an artistic work is an objective question, whereas originality involves 

a subjective inquiry. 1 am not convinced that the latter part of the 

submission is correct. While it is true that the actual time and effort 

expended by the author is a material factor to consider in determining 
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originality, it remains a value judgment whether that time and effort 

produces something original. 

To illustrate the point reference may be made to Francis Day and Hunter 

Limited v Twentieth Century Fox Corporation Limited and Others 

[1940] A C 112 (PC)'. The copyright in the title of a song (written and 

composed by Fred Gilbert) called "The M a n W h o Broke the Bank at Monte 

Carlo" was an issue in the case. The title was subsequently used by the 

defendants for the name of a film. Lord Wright stated in this regard (at 

123): 

"As a rule a title does not involve literary composition, and is 

not sufficiently substantial to justify a claim to protection. That 

statement does not mean that in particular cases a title may not 

be on so extensive a scale, and of so important a character, as 

to be a proper subject of protection against being copied. . . . 

1Also reported at [1939] 4 All ER 192. 
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But this could not be said of the facts of the present case. 

There may have been a certain amount, though not a high 

degree, of originality in thinking of the theme of the song, and 

even in choosing the title, though it is of the most obvious. To 

"break a bank' is a hackneyed expression, and Monte Carlo is, 

or was, the most obvious place at which that achievement or 

accident might take place. The theme of the film is different 

from that of the song, and their Lordships see no ground in 

copyright law to justify the appellants' claim to prevent the use 

by the respondents of these few obvious words, which are too 

unsubstantial to constitute an infringement, especially when 

used in so different a connection." 

It is implicit in this statement that whether an alleged work is proper 

subject-matter for copyright protection involves an objective test, both in 

respect of originality and "work"; also that the two inquiries can become 

entwined. And the last sentence quoted indicates that in assessing whether 

a work is entitled to protection, it is permissible to have regard to the 


