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H O E X T E R JA: 

In two separate actions in the Witwatersrand Local Division the 

appellant, as plaintiff, claimed damages for matter defamatory of him 

which had been published in two weekly newspapers respectively 

called the Vrye Weekblad ('VWB') and The Weekly Mail ('WM'). 

Both actions were defended. In each action the defendants filed a 

joint plea. It is convenient to refer to the action against the V W B as 

"the V W B case"; and to the action against the W M as "the W M 

case". In the V W B case there were four defendants. In the W M 

case there were initially four defendants, but following a settlement 

between the appellant and the second defendant during the trial, there 

were three defendants only at the time of judgment. 

During the course of the trial the respective pleas filed in 

each case were amended. Thereafter, and subject to proof of the 

defamatory nature of the matter complained of, the trial court 
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(Kriegler J) had to consider in both the V W M case and the W M case 

the validity or otherwise of: 

1) a main defence of justification (that the matter complained of was 

true and that its publication was in the public interest); and 

2) an alternative defence of qualified privilege based on the existence 

of a duty on the part of the newspaper to publish the defamatory 

matter and a reciprocal interest on the part of its readers to have the 

matter communicated to them. 

In each case Kriegler J correctly found that the matter 

published was defamatory of the appellant. However, the learned 

judge proceeded to find: (a) that in the V W B case the defendants had 

established the defence of justification; and (b) that in the W M case 

the defendants had established the defence of qualified privilege. 

Accordingly the trial court concluded "dat geeneen van die stelle 

verweerders onregmatig opgetree net", and that the appellant was not 

entitled to any damages. In both cases the trial court gave judgment 
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for the defendants with costs, such costs to include the costs of two 

counsel. 

The appellant appealed successfully to this court against 

the orders made by the trial court in each case. The judgment of this 

court was delivered on 2 December 1993 and has been reported as 

Neethling v D u Preez and Others, Neethling v The Weekly Mail 

and Others 1994(1) S A 708(A). 

In the appeal the seven respondents were represented by 

the same senior and junior counsel. Argument on both sides was 

confined to the merits. Neither side suggested that if the appeal 

should succeed this court should itself fix the quantum of damages. 

O n the contrary counsel on both sides agreed that in the event of a 

successful appeal the matter should be sent back to the trial court to 

enable it to determine the award of damages. 

Having concluded in the course of its judgment that the 

appeals should succeed, this court (at 786J - 787J) adverted to the 
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issue of damages. While pointing out (at 787C) that the assessment 

of damages is a function which lies peculiarly within the province of 

the trial judge, this court nevertheless expressed the opinion (at 787D) 

that in the instant case remittal to the trial court might prove 

inconvenient to all concerned. It went on to say: 

"Subject to further argument thereon our 

prima facie view is that it would be more 

fitting that this Court itself should assess the 

damages to be awarded". 

The orders allowing the appeals, and certain ancillary orders, appear 

at 787E-I of the reported judgment. The latter included (at 787F-H) 

leave to the parties to file further heads of argument dealing, inter 

alia, with the following: 

a) the reasons, if any, w h y the quantum of damages should be 

determined by the trial court rather than by this court; 

b) the quantum of damages against the eventuality that this court 

might decide itself to determine the damages. 



6 

In response to the above-mentioned orders there were 

respectively filed on behalf of the parties: (i) additional heads by the 

appellant dated 8 February 1994 ("the appellant's first A H A " ) ; (ii) 

additional heads by the respondents dated 15 March 1994 ("the 

respondents' A H A " ) . In the appellant's first A H A it was submitted, 

for a number of reasons, that a determination of the damages by this 

court would be appropriate. Various aspects of the two cases relevant 

to the quantum were explored, and approximate figures were 

suggested. In the respondents' A H A , on the other hand, it was 

submitted that this court possessed no original jurisdiction to determine 

the quantum of damages. In the alternative it was urged that in any 

case such a determination would here be inappropriate. It was said 

that the respondents proposed to apply for leave to reopen the two 

cases, and/or to lead further evidence relevant to the issue of damages, 

which evidence "has only recently become available to the 

respondents". 
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Having regard to the stance thus adopted by the 

respondents this court on 2 June 1994 issued the following directive 

to the parties: 

" (1) Counsel for the appellant may, if so advised, on or 

before 15 June 1994 file heads of argument in 

reply to respondents' heads dated 15 March 1994 

and more particularly in response to the submission 

.... that in the absence of the consent of all parties 

this court lacks the competence to determine the 

issue of the quantum of damages. 

(2) Subject to paragraph (3) below oral argument as 

foreshadowed in paragraph (C) of the order made 

by this court on 2 December 1993 will be heard on 

29 August 1994. The particular issue will be 

argued as a point in limine. 

(3) If in the light of the respondents' heads of 

argument dated 15 March 1994 the appellant 

accepts that in the absence of the consent of all 

parties this court is legally incompetent to 

determine the damages, or that, for any other 

reason, the matters should be referred back to the 

trial court, his attorneys will in writing inform the 

registrar of this court thereof on or before 15 June 

1994. Should the registrar be thus informed then: 
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(i) the directive set forth in paragraph (2) above 

will fall away; and (ii) this court will, without 

further reference to the parties, make a further 

order that the matters be referred back to the trial 

court for it to deal with all the issues outstanding". 

In response to paragraph (1) of the said directive the appellant 

filed further heads of argument ("the appellant's second A H A " ) dated 

13 June 1994. Therein the submission is made that this court indeed 

has jurisdiction itself to determine the damages; and that in all the 

circumstances of the present matter it should do so. Having regard 

to the above, further oral argument by counsel became necessary. 

Such argument was heard by this court on 29 August 1994. 

The powers of this court to make orders on the hearing of an 

appeal to it derive from the provisions of sec. 22 of the Supreme Court 

Act, No. 59 of 1959 ("the Act"). That section reads as follows: 

" 22. The appellate division or a provincial 

division, or a local division having appeal 

jurisdiction, shall have power -

a) on the hearing of an appeal to receive further 
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evidence, either orally or by deposition before a 

person appointed by such division, or to remit the 

case to the court of first instance, or the court 

whose judgment is the subject of the appeal, for 

further hearing, with such instructions as regards 

the taking of further evidence or otherwise as to 

the division concerned seems necessary; and 

b) to confirm, amend or set aside the judgment or 

order which is the subject of the appeal and to 

give any judgment or make any order which the 

circumstances m a y require". 

(My emphasis) 

In what follows reference will be made to the words emphasised in 

paragraph (b) in the above quotation as "the auxiliary provision". In 

the instant case the trial court decided that the appellant was not 

entitled to damages. In consequence there was no judgment or order 

in regard to damages which was "the subject of the appeal" which 

could be "confirmed, amended or set aside" by this court on appeal. 

What now falls to be decided is whether in the present situation the 

auxiliary provision invests this court with the competence itself to 


