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SMALBERGER, JA: 

The appellant is the duly appointed liquidator of Gold and 

Investment Brokers S A (Proprietary) Limited (in liquidation) 
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("GIBSA"). G I B S A previously carried on business as an investment 

broker. The second respondent ("Finansfin") was its banker. 

Monies obtained by G I B S A from clients were deposited with 

Finansfin. The first respondent ("Livschitz") was one of GIBSA's 

clients. O n 30 M a y 1985 (seventeen days prior to GIBSA's 

provisional liquidation) Finansfin issued a cheque for one million 

rand in favour of Livschitz and debited GIBSA's account with that 

amount. The appellant alleges that in doing so Finansfin exceeded 

its authority. Consequently on 30 September 1986 the appellant 

instituted action against Finansfin and Livschitz (to whom, where 

appropriate, I shall refer jointly as "the respondents") in the 

Witwatersrand Local Division ("the main action"). H e claimed, as 

against Finansfin, a reversal of the debit; in the alternative, against 

Livschitz, he sought appropriate relief in terms of sections 29, 30 

and 31 of the Insolvency Act 24 of 1936 read with section 339 of 

the Companies Act 61 of 1973. 
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There appear to have been considerable delays associated with 

the litigation. In April 1992 the respondents launched an 

application to compel the appellant to furnish security for their 

costs. They each sought security in the amount of R150 000,00. 

The matter was settled, and the settlement made an order of court. 

Paragraph 1 of the order provided: 

"The respondent [appellant] is directed to furnish security for 

each of the applicants' costs of the action in an amount to be 

fixed by the Registrar." 

Representatives of the parties in due course appeared before the 

third respondent ("the Registrar") to enable him to fix the amount 

of security. H e determined the security payable to Livschitz and 

Finansfin in the amounts of R76 000,00 and R251 692,16 

respectively. H e further directed that security in respect of the latter 

amount was to be furnished by "bank guaranteed cheque to be 

paid within 10 days". This led to an application by the appellant 

in terms of Rule 53 of the Uniform Rules of Court to review and 
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set aside the Registrar's decision relating to the amount of security 

he was obliged to furnish, and the manner and time within which he 

was required to do so. The respondents in turn brought counter-

applications in which each sought an order compelling the appellant 

to furnish security in the amount fixed by the Registrar within ten 

days of such orders, and certain ancillary relief. The Registrar 

elected not to file an affidavit (or report) or oppose the application. 

The matter came before R O U X , J. The respondents took the 

point in limine that the appellant had no locus standi to bring the 

application. The point was upheld by the learned judge. H e did 

so on the basis that the appellant had ceded his rights of action 

against the respondents to one Alenson - a fact which he held the 

appellant had deliberately failed to disclose in his founding affidavit. 

He dismissed the appellant's allegation (in a later affidavit) that 

there had subsequently been a re-cession as "a deliberate lie made 

to mislead the court and the other litigants". H e further held that, 
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in any event, such purported re-cession would have had no legal 

efficacy. R O U X , J, however, did not content himself with this 

finding. H e went further, as appears from the following passage 

in his judgment: 

"There is a further consideration which relates to both the 

fate of the review and costs. Since M a y 1986 the applicant 

[appellant] and his attorney Kruger have had intimate and, as 

far as the other litigants are concerned, exclusive knowledge 

of the cession. O n his o w n or on Kruger's advice the 

applicant has mislead this Court by his silence. This silence 

becomes all the more sinister when the delaying tactics of the 

applicant, as plaintiff, are taken into account. I need not list 

all the procrastinations. There is ample evidence before m e 

to show sinister motives. 

The failure to disclose the cession for six years is 

inexcusable. This failure is only consistent with dishonesty. 

W h e n dishonesty is harnessed to mislead the Court, to harass 

the other litigants and to obtain undue advantage it will be 

met with the sternest disapproval. 

Because of his behaviour I would also dismiss the 

application. I emphasize that 1 would have come to that 

decision regardless of m y views on the cession expressed 

above." 
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Consequently R O U X , J, dismissed the application with costs. H e 

ordered such costs to be paid by the appellant de bonis proprüs on 

a scale as between attorney and own client. In regard to the 

counter-applications he directed the appellant to furnish security in 

the amounts determined by the Registrar within ten days failing 

which the respondents were "at liberty to take such steps as they 

were advised". The appellant was further ordered to pay the costs 

of the counter-applications on a party and party scale. Leave to 

appeal was refused, but was subsequently granted by this Court. 

In their heads of argument the respondents (despite their 

earlier stand) conceded that the appellant had locus standi to bring 

review proceedings and that the judge a quo had erred in finding to 

the contrary. This concession, which was repeated in argument, 

was correctly made. The appellant's locus standi to bring the main 

action was never put in issue on the pleadings. There had been an 

order by a court of competent and co-ordinate jurisdiction that the 
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appellant furnish security for the respondents' costs in amounts to 

be fixed by the Registrar. The issue to which such order related 

was res judicata as between the appellant and the respondents. 

The review proceedings arose as a consequence of the determination 

made by the Registrar pursuant to such order. The appellant had 

a direct and substantial interest in the outcome of such 

determination and the process by which it was reached, and hence 

in the subject matter of the review proceedings. Accordingly he had 

the legal capacity to institute review proceedings in the present 

matter (Jacobs en 'n Ander v W a k s en Andere 1992(1) S A 521(A) 

at 533J - 534C). This finding renders it strictly unnecessary to say 

anything about the question of cession, on which the court a quo's 

judgment was based. However, in the light of the strictures passed 

by R O U X , J, upon the appellant's alleged dishonesty and the 

impropriety of his (or his attorney's) conduct, certain observations 

are called for. 
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It appears from the papers that Alenson was a creditor of 

G I B S A and had proved a claim against its estate. Alenson made 

an offer to the appellant, as liquidator, to acquire the claims on 

which the main action is based. The offer was made prior to the 

institution of action. The offer, the details of which had 

previously been circularised to all known creditors of GIBSA, was 

put to creditors at a general meeting held on 7 M a y 1986. The 

offer was accepted by them and consequently by the appellant, and 

the Master of the Supreme Court was informed accordingly. In 

terms of the offer the creditors retained a stake in whatever balance 

remained (after certain deductions) of any monies recovered. The 

cession was therefore not the product of an underhand deal 

prejudicial to creditors. Rather it appears to have been intended to 

fund litigation the estate might otherwise not have been able to 

afford. There is substance in the argument that the cession (at least 

insofar as the alternative claims against Livschitz are concerned) 




