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During March 1992 the appellant brought review 

proceedings against the respondent in the Cape 

Provincial Division. The substantive relief sought 

by him was an order setting aside a decision to 

terminate his services as an employee in the Depart­

ment of Justice. The main ground advanced in support 

of the application was that the audi alteram partem 

("audi") principle applied; and that since he had 

not been afforded a hearing prior to his dismissal, 

the Department was not entitled to terminate his 

employment. The application, which was opposed by 

the respondent, was dismissed by the court a quo (per 

Friedman JP), and that decision has been reported: 

1992 (3) SA 744. 

The salient allegations in the various 

affidavits lodged in the court a quo are fully summa­

rised in the judgment of Friedman JP (at pp 745-749), 

and there is no need for repetition in this judgment. 

At this stage it suffices to draw attention to the 
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following: 

1) During June 1989 the appellant, a 

quadriplegic with limited use of his arms, received a 

letter from an official in the Department of Justice. 

It read: 

"Goedkeuring is verleen dat u as 'n staats-

aanklaer te Landdroskantoor, Wynberg, in 'n 

tydelike hoedanigheid op drie maande proef met 

ingang van 1 Augustus 1989 aangestel kan word." 

2) During the period 1 August 1989 to 30 April 

1990 the appellant appeared almost exclusively in the 

Wynberg maintenance court. That court was situated 

on the first floor of the court building and, unlike 

the ordinary criminal courts situated on the second 

and fourth floors, was readily accessible to a person 

in a wheelchair. 

3) Various reports emanating from the Wynberg 

magistrate's court, dated 28 September 1989, were 

forwarded to Mr Booysen, Chief Director, 

Administration, Department of Justice, who, under 
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delegated authority, had appointed the appellant as 

prosecutor. Those reports conveyed to him that 

because of the appellant's disability he could not be 

used effectively in the ordinary criminal courts. 

This was also the opinion of the chief magistrate of 

Wynberg, to whom Mr Booysen had spoken after receipt 

of the reports. 

4) At this stage, and prior to the expiry of 

the three month period of probation, Mr Booysen 

decided that the period of his employment should not 

be extended. For reasons which are not material to 

this appeal, the appellant was not informed of the 

decision prior to the expiration of that period on 31 

October 1989. In the result the appellant continued 

to prosecute in the Wynberg maintenance court after 

that date and even received an increase in salary. 

5) During March 1990 Mr Booysen received a 

recommendation from the Director : Personnel 

Management suggesting that in the light of various 
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reports the appellant's employment should be 

terminated. On 13 March Mr Booysen decided to accept 

the recommendation. The upshot was the receipt by 

the appellant (on 30 March) of a telegram terminating 

his services on 30 April and also a letter, dated 29 

March 1990, from the Director-General : Justice. The 

letter was received by the appellant during early 

April and the material paragraph read as follows: 

"Dit spyt my om u mee te deel dat ek vanweë die 

vereistes wat die pos van Staatsaanklaer stel en 

met inagneming van u gesondheidstoestand nie 'n 

keuse net as om u dienste met ingang van 1 Mei 

1990 te beëindig nie." 

As indicated above, it was the appellant's case 

that this termination of his services was invalid 

because of the Department's failure to apply the audi 

rule. 

It was rightly common cause in the court a quo 

that the appellant's appointment was governed by the 

Public Service Act 111 of 1984 ("the Act") and the 

Public Service Staff Code ("the Code") referred to in 
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s 36 of the Act, and that he had been appointed as a 

temporary employee and not as an officer. S 12 of 

the Act deals with employment on probation. It 

reads as follows : 

"(1) The appointment of a person and the 

transfer and promotion of an officer in the A or 

B division shall be made on probation -

(a) unless, in the case of an appointment 

in -

(i) the A division, the Commission 

recommends otherwise; or 

(ii) the B division, the person 

having the power to approve such 

an appointment, directs otherwi­

se; or 

(b) if, in the case of a promotion or 

transfer in -

(i) the A division, the Commission so 

recommends; or 

(ii) the B division, the person 

having the power to approve such a 

transfer or promotion, so directs. 

(2) (a) Subject to the provisions of 

paragraphs (b) and (c) and subsection (3A), 

the period of probation so recommended or 

directed shall not be less than 12 calendar 

months. 

b) If an officer who is serving on 

probation is transferred or promoted to 

another post, a lesser period of service on 

probation may be recommended or directed in 

the new post, which together with the 

period of probation served in the former 

post, shall total at least 12 calendar 
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months. 

(c) The period of probation of an officer 

shall be extended by the number of days' 

leave taken by him during the period of 

probation or any extension thereof. 

(3) If the head of the office, branch, 

subdepartment, institution or department 

certifies that during the period of probation or 

extended period of probation, the officer 

concerned has been diligent and his conduct 

uniformly satisfactory and that he is in all 

respects suitable for the post which he holds, 

and if the officer has complied with all the 

conditions to which his appointment, transfer 

or promotion was subject, the person having the 

power to make the appointment, transfer or 

promotion concerned, may confirm that 

appointment, transfer or promotion, but if the 

probationary appointment, transfer or promotion 

is not so confirmed -

(a) the head of department shall, in the 

case of an officer serving in the A 

division, report the reasons for the non-

confirmation to the Commission, which 

shall, subject to the provisions of 

subsection (5) make such recommendation in 

the matter as it may deem fit; 

(b) the person having the power to make 

the appointment, transfer or promotion 

concerned may, in the case of an officer 

serving in the B division, extend the 

period of probation or act according to the 

provisions of subsection (4). 

(3A) If the promotion of an officer is made on 

probation and the only condition of such 

promotion is that the officer shall comply with 

the training requirements directed by the 

Commission, such promotion shall, notwith-
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standing provisions to the contrary in this Act, 

be deemed to have been confirmed with effect 

from the day immediately succeeding the date 

upon which that officer complied with those 

requirements. 

(4)(a) Notwithstanding anything to the contrary 

contained in subsection (2) or in Chapter VI, 

but subject to the provisions of paragraph (b) 

and subsection (5), an officer who is serving on 

probation may be discharged from the public 

service by the person having the power of 

discharge, either during or at or after the 

expiry of the period of probation -

(i) by the giving of one month's 

notice; or 

(ii) forthwith, if his conduct or 

performance is unsatisfactory. 

(b) Before an officer serving in the A 

division is so discharged, the Commissioner 

shall first make a recommendation. 

(5)(a) Notwithstanding anything to the contrary 

contained in sections 13 and 28, but subject to 

the provisions of paragraph (b), a person whose 

transfer or promotion on probation is not 

confirmed and who immediately prior to that 

transfer or promotion on probation was an 

officer, other than an officer on probation, 

shall be transferred to the post formerly held 

by him, or to a post of equivalent grading, and 

shall receive such salary as he would have 

received in his former post if he had not been 

transferred or promoted on probation. 

(b) In the case of the transfer of an 

officer serving in the A division, the 

Commission shall first make a recommendation." 

Save as explained below, the provisions of 
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s 12(2)(b) and (c) and (3A), to which reference is 

made in subsection 2(a), are not material to this 

appeal. (Subsection (3A) was amended by Act 47 of 

1993, but in respects not significant for present 

purposes.) 

The court a quo found : 

(a) that s 12(1), as well as para 10 of Chapter 

B III II of the Code, prescribe that the appointment 

of both an officer and an employee must be on 

probation ; 

(b) that the probationary period may not be 

less than 12 months, and 

(c) that the provisions of s 12(1) and (2) and 

the said para 10 of the Code override any contractual 

term in conflict therewith, and that consequently the 

appellant was as a matter of law appointed for a 

probationary period of 12 months (at p 749 E - I). 

The court apparently also accepted as correct 

the attitude of counsel on both sides that although 


