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The appellant pleaded guilty in the 

Witwatersrand Local Division on 48 counts of fraud 

and was found guilty in terms of his plea. The trial 

judge (Cloete J) took all counts together for 

purposes of sentence, and sentenced the appellant to 

eight years' imprisonment. The trial judge refused 

leave to appeal against this sentence, but leave was 

granted pursuant to a petition to the Chief Justice. 

This appeal is now before us. In addition, by a late 

submission of additional heads of argument, the 

appellant has taken the point that a sentence of 

imprisonment in this case offends against the 

constitution, and asks that, if a custodial sentence 

were to be imposed or confirmed by this court, 

implementation of such a sentence be postponed to 

enable the appellant to approach the constitutional 

court for relief. 

I deal first with the appellant's appeal against 
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his sentence. It has repeatedly been emphasized by 

this court that the imposition of sentence is pre-

eminently a matter falling within the discretion of 

the trial judge and that a court of appeal can 

interfere only where such discretion was not properly 

exercised. One of the ways in which it may be shown 

that a trial court's discretion was not properly 

exercised is by pointing to a misdirection in the 

court's reasons for sentence. The principle in this 

regard is expressed as follows by Trollip JA in S v 

Pillay 1977 (4) SA 531 (A) at p 535 E-F: 

"Now the word 'misdirection' in the present 

context simply means an error committed by 

the Court in determining or applying the 

facts for assessing the appropriate 

sentence. As the essential inquiry in an 

appeal against sentence, however, is not 

whether the sentence was right or wrong, 

but whether the Court in imposing it 

exercised its discretion properly and 

judicially, a mere misdirection is not by 

itself sufficient to entitle the Appeal 

Court to interfere with the sentence; it 

must be of such a nature, degree, or 

seriousness that it shows, directly or 

inferentially, that the Court did not 
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exercise its discretion at all or exercised 

it improperly or unreasonably. Such a 

misdirection is usually and conveniently 

termed one that vitiates the Court's 

decision on sentence." 

In the present case the appellant contends that 

the trial judge was guilty of several misdirections. 

To understand and assess this submission it is 

necessary to have regard to the learned judge's 

reasoning, and to this end I propose setting out a 

conspectus of his thorough judgment. I shall 

concentrate on those parts which were criticized in 

argument before us. 

The judgment commences with an introduction in 

which the court set out the manner in which the 

matter came before it and what factual and other 

material was available to it. Included in the latter 

was a document entitled " Agreed Factual Submissions 

in Mitigation". The broad nature of the offences of 

which the appellant was convicted is expressed in the 

judgment as follows: 
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"The accused was a stockbroker. He 

participated in two schemes with senior 

employees of the Old Mutual to purchase 

shares, to sell those shares to the Old 

Mutual at a profit and to receive part of 

the proceeds. 

As an agent of the Old Mutual, a member of 

the Johannesburg Stock Exchange and a 

partner of Frankels, Max Pollock, Vinderine 

Incorporated ('Frankels') the accused was 

under a duty to disclose his personal 

interest in these share dealings to each of 

the aforesaid entities. He failed to do so 

and foresaw that his failure could prevent 

a fully informed judgment from being 

exercised regarding the said sales." 

Then follows a section headed "The Crimes and 

the Accused's Participation". After stating that 

fraud is a serious crime, the judgment analyses the 

offences committed by the appellant. Forty-eight 

fraudulent transactions took place. They spanned a 

period of some 17 months. Some of the transactions 

were enormous. The total profits exceeded R9,75 

million. The appellant himself received nearly Rl,5 

million. This was in addition to the amounts which he 

legitimately earned as a stockbroker, which, in the 
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year preceding his arrest, amounted to approximately 

Rl,5 million and averaged over a million rand a year 

during the last four years that he was with Frankels. 

The appellant's participation in the scheme, the 

judgment continues, was prompted by no laudable 

purpose. In this regard particular attention is given 

to the submission that the appellant was, as it were, 

blackmailed into participation by senior Old Mutual 

employees. It was common cause that senior Old Mutual 

employees, and, in particular messrs Celotti, 

Schapiro and Harper, were already carrying on the 

scheme before they invited the appellant to join it. 

When first approached to join them, he refused. What 

happened later is expressed as follows in the Agreed 

Facts: 

"In approximately August 1989, Blank was 

again approached to participate in the 

scheme. This time, however, Schapiro was 

more insistent. It was made perfectly 

clear to Blank that should he decline to 

participate in the scheme the Old Mutual 

would take much of its work elsewhere. 
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Blank was aware that this was the course of 

conduct when another firm of stockbrokers, 

A. Martin & Co, fell out of favour. A 

timeous delegation from Martins to Old 

Mutual at senior level, once the threat 

became known, averted this consequence. 

Since the Old Mutual was one of the biggest 

institutional clients of Frankels, the 

impact of its loss would have been 

enormous. Brokerage earned from Old Mutual 

constituted approximately 10% of the firm's 

brokerage as well as a significant 

commission for Blank. As the overheads of 

the firm were substantial, the loss of Old 

Mutual as a client would have had a greater 

impact on the firm than on him personally." 

The trial court's comment on the submission that 

the appellant was "blackmailed" into joining the 

unlawful scheme, is as follows (Mr Cohen, to whom 

reference is made in this passage, was the 

appellant's senior counsel in the trial court): 

"But what should an honest person in the 

position of the accused have done in the 

face of the threat from Schapiro? Surely 

he should have reported this threat to his 

partners to enable them to send a 

delegation to the senior management of Old 

Mutual - the more so as, to the accused's 

knowledge, such a delegation had been sent 

previously and the threat had been averted. 
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And what would Old Mutual have done? 

Surely it would not have held the honesty 

and incorruptibility of its brokers against 

them. There could have been no prejudice 

to the accused: his untarnished image as 

the 'whizz kid' of the Stock Exchange could 

only have benefitted; the reputation of his 

firm could only have increased; and the Old 

Mutual would have been able to eradicate 

the dishonesty that was present in the 

ranks of its employees. 

I put this argument to Mr Cohen. His 

answer was that I would be speculating, as 

no-one can now predict what would have 

happened had the accused done what I have 

suggested he ought to have done. That is 

so; but the likely consequences of honesty, 

it aeems to me, would have held little 

danger or disadvantage for the accused and 

what danger or disadvantage they might have 

held, pales into insignificance when 

compared to the prejudice which dishonesty 

would entail to Old Mutual and the 

accused's own firm. Even if the 

consequence to the accused were to have 

been that his firm lost the Old Mutual 

account altogether, that is the course 

which he was obviously obliged to adopt." 

It is then demonstrated in the judgment that the 

appellant not only agreed to participate in the 

scheme but was actively involved in setting it up and 

operating it. It was the appellant himself who 
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approached an innocent third party to open an account 

in the latter's name with a finance company, to 

arrange a R3,5 million revolving credit facility to 

finance the purchase of shares by the participants in 

the scheme and to operate the account at Frankels 

through which the shares were purchased and sold, 

directly or indirectly, to the Old Mutual. 

Not content to participate in only one scheme, 

the appellant agreed to join a further scheme which 

entailed operating through an off-shore account. This 

enabled shares to be bought and sold through the 

medium of the financial rand. The appellant himself 

gave instructions to the persons who handled the 

administration of the off-shore account. On four 

occasions he instructed those persons to transfer to 

an account in Switzerland his share of the profits, 

which amounted to US $297 782. These funds have been 

repatriated and the appellant fined by the Reserve 

Bank for contravening the foreign exchange 


