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Case No 277/92

IN THE SUPREME COURT OF SOUTH _AFRICA

APPELLATE DIVISION

In the matter between:

SIEMENS _LIMITED Appellant
and
OFFSHORE _MARINE _ENGINEERING. Respondent

CORAM: Hoexter, Vivier, Eksteen, F H Grosskopf JJA

et Van Coller, AJA

HEARD: 4 May 1993

- DELIVERED: 28 May 1993

JUDGMENT
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HOEXTER, JA

In an ex parte application the appellant unsuccessfully
sought 1§ave from the Eas;ern Cape Division ("the ECD") of
the Supreme Couft fo; the attachment ad fundandam
jurisdictionem of certain movable property situate within
the jurisdiction of the court a quo. With leave_of that
court the appellant appeals against its order refusing such
relief.

‘The facts are these. The appellant is a company
incorporated in South Africa with its head officé and
principal place ef business in Johanngsburg. In that city
the appellant during 1990 sola and. delivéréd electrical
equipment to Offshore Marine Engineering Limited f"OMEL"),
which is a company incorporated in accordance wifh the laws
of the United Kingdom. OMEL has its registered office in,
the West Midlands of Englgnd. The appellgnt alleges that

in respect of the sale and delivery aforesaid OMEL is



indebted'to_it in the sum of R66 769,65; and that despite
due demand OMEL fails to make- payment. The appellant
wishes to ingtitute an action in the ECD against OMEL for
payment of the said amount.

OMEL .is the owner of two moulds ("the moulds") used in the
manufacture of ‘marine survival craft. The moulds are
stored on a farm in the East London district, and they are
the proégrty which the- appeilant -sought ~to attach ad
fundaﬁdam jurisdicgionem. ‘ ht the same time-the appeliént
applied for leave to sué 6MEL by edictal‘citation.

Tﬁe appellant’'s notice of motion was supported by an

affidavit by its credit manager. '~ The deponent says that

from an investigation carried out by him it appears that,
apart  from the aforementioned contract between the parties,

OMEL -
"....does not carry on business in the Republic
of South Africa .... and does not have a
registered office or principal place of business
in the Republic of South Africa. Further, it



would apbear that the Respondent [OMEL) has no

assets in the Republic of South Africa apart from

the moulds .... I am not aware of the exact value

of the moulds but estimate same to be in the

region of R30 000,00...."

In Bisonboard Ltd v K B?aun Hbodworkiﬁg Machinery
(Pty) Ltd 1991(1) SA 482(A) it was pointed out that despite
the creation of a single South African Supreme Court our
judicial structure is in a sense a federal one. For the
purposes of jurisdiction the status of a litigant as aﬁ
"incola" or a "peregrinﬁs" is determined by reference to
his_bérochial link with the area of jurisdiétion in which
the action is sought to be instituted. Hence, in regard
to the action which the appellant desires to institute
against OMEL in th; ﬁCD, the appellant and OMEL are 5oth
peregrini; and the appellant is a peregrinus in the ECD
notwithstanding the fact that it is an incola of the

Witwatersrand Local Division (“"the WLD"). Having regard to

" the nature of our judicial structure it is wuseful, on



occasiop, to resort to a sub—claésificatioﬁ of peregrini.
A-litigant neither domiciled nor resident in one Division
of the ‘Supreme Court‘ who is neve;theless domiciled or
resident in another.such Division is sometimes described as
a "local peregrinus” of the former Division. On the other
hand a litiéant who is neither domiciled nor resident in
any Division of our Supreme Court is described as a
"fofgign peregrinus.” Applying this nomenclature it
follows that in regafé to the appellént's contémpléted
action in the ECD fhé appellant is.a local peregrinus and
OMEL is a foreign. peregrinus.

In the case of Ewing McDonald & Co Ltd v M & M

Pfoduct; éo 1991(1) SA 252(A) the guestion arose whether
one Division of our Supreme Court has jurisdiction to orde;
the attachment ad fundandam or confirmandam jurisdictionem
of property situate beyond its area of jurisdiction but

within the aréa of jurisdiction of another Division. In



the unanimous judgment of this court, which was delivered:
by Nienaber AJA, that qﬁestion was answered 1in the
negati&e. In the course of his judgment Nienaber AJA (at
”2589—259C) conveﬁiently recapitulated those grounds (other
than the ground of voluntary submission to jurisdiction)
whereon a Division of the Supreme Court of South Africa
will "Maccording to current law and practice" assume
juriSdictibn iq claims sounding in. money. The fifst
ground';as stated as foilows (at'253 D-F):-

"(a) Where the plaintiff .... is an incola

and the defendant .... is a foreign

peregrinus (i e a pereqgrinus of the

country as a whole) the arrest of the

defendant or the attachment of his
“property is essential. Since a
. recognised ratio Jjurisdictionis by
itself will not do it is immaterial
whether such arrest or attachment is
one ad fundandam jurisdictionem (where
there is no other recognised ground of
jurisdiction) or ad confirmandam
Jurisdictionem (where -there is). The
corollary of this rule is that an
incola can pursue his claim where it is
most - convenient for him to do so,



Nienaber AJA stated

"{c)

‘namely within his own locality, even if

his cause of action has no connection
with that area other than the arrest or

~attachment. (See generally Thermo

Radiant Oven Sales {Pty) Ltd v
Nelspruit Bakeries (Pty) Ltd (supra at
300 C-D); Veneta Mineraria Spa Vv
Carolina Collieries (Pty) Ltd {in -
Liquidation) (supra at 889D).)"

the third ground thus (at 258I-259D):-

Where the plaintiff is a peregrinus

{foreign or local) and the defendant is

a foreign peregrinus both a récognised

ratio jurisdictionis as well .as an
arrest or attachment are essential.
Any arrest or attachment merely ad
fundandam Jjurisdictionem would not be
sufficient. To be sufficient the
arrest. or attachment must necessarily
be one ad confirmandam jurisdictionem.
(Cf Pollak (op cit at 52, 58, 62-3);
Herbstein ‘and Van Winsen (op cit at
40); Maritime & Industrial Services
Ltd v Marcierta Compania Naviera SA;
NV  Scheepsvictualienhandel Atlas &
Economic Shipstores Ltd v Marcierta
Compania Naviera SA 1969{(3) SA 28(D).)"

To the last-mentioned decision of the Durban and Coast

Local Division reference will hereafter be made simply as



“the Marcierta case."

*  Nienaber AJA-proceeded to peoint ocut (at 259 C-D)
£hat although the rule enunciated by him in (a) had been
expressly approved by this court, that stated in (c¢) had
not. It is with (c) that the preéent appeal is concerned.
Mr Lowe, who argued the éppellant's case, conceded that the
weight of authority in the decisiops on the point in the
Provincial Divisions supported the rule as formuiated by
Nienaber AJA in (c), but he submitted that in the dec.id‘ed
cases supporting rule {(e¢) the courts had tended to blur and
to overlook the disFinction between a plaintiff who was a
foreign 'pereq?;nus and a plaintiff who was a local
peregrinus. .Counsel contended that in the latter case it
was proper to regard the plaintiff as "an incola of the
Republic of South Africa"; and as a matter both of

principle and commercial convenience, so the argument

proceeded, such a plaintiff‘should be afforded the right of






