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NIENABER JA: 



2 

NIENABER JA: 

The appellant, a 34 year old bookkeeper, then 

married, soon to become a widow, pleaded guilty in the 

regional court at Randburg to a charge of theft of 

R95 700,00 from her employer. She was sentenced to an 

effective period of imprisonment of 4 years. This is the 

ultimate stage of her endeavours to escape imprisonment. 

Part of her duties as an employee was to prepare 

cheques for signature or approval by her superior. She 

did so with ink which she could afterwards erase. Once 

the cheque was signed, she altered the particulars, 

increasing the amount of, say, a cheque for petty cash. 

She would then cash the cheque and pocket the difference. 

In this manner she managed, over a period of some eleven 

months, to skim off the not inconsiderable sum mentioned 

earlier. 

In sentencing her to a term of imprisonment the 



3 

regional court was heavily influenced by her list of 

previous convictions. This was not her first 

transgression involving dishonesty with cheques. On 15 

September 1983 she was convicted of the theft of a cheque 

to the value of R0,50c - for which she was cautioned and 

discharged - and of fraud involving R27 600,00, no doubt 

perpetrated with the stolen cheque - for which she 

received a sentence of 3 years imprisonment, suspended 

for 5 years on condition that she was not convicted of 

theft or fraud, committed during the period of 

suspension, in respect of which she received a sentence 

of imprisonment without the option of a fine. Nine 

months later, within the period of suspension, she was 

again convicted on 3 counts of fraud involving cheques. 

The amounts involved, according to the SAP 69, were 

R1 091,95, R981,08 and R3102 (sic). The passing of 

sentence was postponed for 5 years on condition that she 

refunded the amount of R981,08 in instalments of R150 per 
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month. Less than a year later she was again convicted, 

this time on 63 counts of theft involving a total cash 

amount of R58 168,97. In terms of s 285 of the Criminal 

Procedure Act, 1977 a sentence of 1 500 hours of 

periodical imprisonment was imposed. 

The current offences were also committed during the 

period of suspension. 

The regional court had the benefit of the views of a 

probation officer in the service of the Department of 

Health Services and Welfare, one van Staden, who was 

called by the State, mainly, so it would seem, because 

the appellant was the mother of a 14 year old daughter 

who was at boarding school in Nelspruit. The appellant, 

though represented by an attorney, did not testify or 

call any evidence. From the report and the evidence of 

van Staden it appeared that the appellant had admitted to 

him that the present series of offences was carefully 

planned and executed over a period stretching from June 
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1987 to May 1988. At the time she was earning a gross 

salary of R2 075,00 per month. She was married to a man 

whom she had met in 1981. She commenced her criminal 

career in 1983, so she explained to van Staden, "om haar 

man te beindruk", although she also told van Staden that 

she used the money "om ander te vermaak, en haarself, man 

en kind uit te rus met alles wat nodig is." On being 

questioned by the magistrate she admitted that she had 

spent the money on herself. Her husband was suffering 

from terminal cancer of the liver and died in August 

1988, shortly after she had pleaded guilty but before she 

was sentenced. Van Staden recommended a long term of 

imprisonment during which she could receive specialised 

and intensive counselling. The regional magistrate had 

regard to this suggestion in sentencing her to 6 years 

imprisonment of which 2 years was suspended for 5 years 

"on condition that the accused is not again convicted of 

fraud, theft, or of an attempt to commit these offences, 
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committed during the period of suspension." 

The appellant appealed against her sentence to the 

Transvaal Provincial Division. The sole ground advanced 

was that it was an unreasonably heavy sentence which 

induced a sense of shock. But she did combine her appeal 

with an application to lead further evidence from a 

psychiatrist, Dr Sidley, as to her psyche and motivation. 

The court a quo, somewhat charitably I would think, 

acceded to the request. The sentence of the regional 

court was set aside and the matter remitted for the 

hearing of the evidence of Dr Sidley, as well as "further 

evidence by the appellant and such further evidence as 

the state may deem fit to call in regard to the aspect of 

sentence". Whether such an open-ended order was 

appropriate in the circumstances of this case is another 

matter but not one on which it is necessary to comment. 

The appellant at any rate capitalized on it and, at the 

resumed hearing, duly represented, led the evidence of Mr 
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Wood, a minister of the Baptist Church and of Dr Sidley, 

after which she herself testified. The evidence of Mr 

Wood related largely to her involvement with the 

activities of the congregation after her conviction. Not 

much turns on his testimony, and I accordingly leave 

aside the question whether the circumstances were such 

that newly constituted evidence, as opposed to newly 

discovered evidence, ought to have been admitted. 

Dr sidley's evidence does merit consideration. 

What the appellant manifested, according to him, was 

anti-social behaviour (which can likely be cured by 

psychotherapy) rather than an anti-social personality 

disorder (which cannot). And since the emphasis was on 

psychotherapy, and since prison conditions would not be 

conducive to such treatment, Dr sidley recommended that 

the appellant be given a suspended sentence or a sentence 

of periodical imprisonment rather than a sentence of 

imprisonment, which he believed would be counter-
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productive. 

The appellant also testified. She sought, in 

evidence, to explain her conduct: some of the money, some 

R3 000,00 to R4 000,00, she spent on herself; the 

remainder was used for her husband's medical expenses. 

Her family, she said, was unresponsive when she 

approached them to take care of her daughter should she 

be imprisoned. Finally it was also accepted, without 

evidence being led, that some R34 000,00 had been repaid 

to her erstwhile, employer and that she had been re­

employed by a building society which regarded her as a 

competent and valued employee. 

The regional magistrate considered all the evidence 

afresh. The appellant, according to the court, was not a 

truthful or, at best for her, not a reliable witness and 

Dr Sidley had not been fully briefed with all the 

relevant information about her criminal career. On 

material issues his evidence, so it was held, was rather 
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vague. So for example he was not emphatic about either 

the need or the nature of the psychotherapy which he had 

in mind for the appellant. In all the circumstances the 

court remained unpersuaded by the new evidence and re-

imposed its original sentence. 

Once again the appellant appealed to the Transvaal 

Provincial Division. In a comprehensive, meticulous and 

balanced judgment Swart J (with whom Coetzee J agreed) 

came to the conclusion that there were insufficient 

grounds for interfering with the regional magistrate's 

assessment of sentence. Only in one respect did the 

court a quo adjust it: it directed that any imprisonment 

which the appellant, pursuant to her prior convictions, 

may be ordered to serve in future - should either the 

sentence suspended in 1983 or postponed in 1984 be 

resuscitated - be served concurrently with her present 

sentence of 4 years imprisonment. 

The appellant thereupon applied for leave to 


