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VIVIER JA:

The appellan; applied on notice of motion in
the Witwatersrand Local Division for an order declaring
th;t a va}id long lease existed bhetween it, as lessee,
and the respdndents, as lessor, in respect of hangar
site no 6 ("site 6") at Lanseria Airport ("the
airport"),and for an order enforcing execution
thereof. It élleged that the leése was for a period'of
25 years commencing on 1 January 1987 and terminating
on 31 ﬁecembe; 2011 and that its full terms and
conditions were contained in annexure "D" to the
founding affidavit. ;n ta counter-application the
respondents sought an order declaring that  the
appellantl occupied site 6 under a tacit monthly
tenancy. ‘ The matter came before STEGMANN J who
dismissed the application and granted the <¢ounter-

application, both with costs, With the necessary

leave the appellant now appeals to this Court against



the judgment and orders of the Court a quo. -

It appears from the papers that the
negotiations between the parties for the conclusion of
a lease in respect of - site 6 commenced in early 1987
against the following background. At that-time the
appellant was carrying on the business of letting
hangarage and office space on site no 28 at the
airport. For that-purpose it had on 25 March 1?86 and
in terms of a written cession, acgquired the lessee's
rights under a 25 year written lease in respect ‘of
site no 28 on which a hangar had been erected. The
appellant was anxious to ﬁbtain another site at the
airport and to construct a hangar on it in order to
expand the business it was doing on site no 28. It is
quite clear that during negotiations between Mr
Schwartz, representing the appellant, and Mr Van Eeden,
the airport manager at the time, a lease of site 6 was

offered to the appellant for a period of 25 years at a



rental of R268-75 per month and at a specified rate of
escalationr which terms were accepted by Schwartz.
Van Eeden further- proposed that the respondents'
.standard agreement of lease for letting sites at the
airport, which contained the usuélvprovisions fof the
smooth functioning of the lease, be used | for the
purpose of preparing a formal lease.

" The second and third requndents, together
with the former statutory body, the Transvaal Board fo¥
the Development of Peri-Urbaﬁ Areas fwhose rights and
obligations later devolved upon the first reébondent in
his official caﬁacity), had during 19?4--assumed
control ¢f the airport. A body known as the Lanseria
Airport Management Board ("Lamb") had been established
to manage and develop the airport, with two councillors
from each of the said three 1local authorities serving

thereon. Included in Lamb's powers was the power to

let portions of the 1land constituting the airport.



Lamb appointed officigls to manage the airport, one  of
whom was designated as the airport manager.

Following upon their negotiations Vén Eeden
during March 1987 forw;rded to Schwartz for his
siénature Lamb's standard agreement of lease which had
been duly completed in respect of site 6. 'Clause 1
of that document provided for the lease to commence on
1 January 1987 and tovéndure for a pgr;od of 25 years.
Site 6 was duly identified according to a diaéram
annexed to the document. Provision was made for a
rental of R268-75 per month and  how this amount was to
escalate. Ié was .stipulated that the site had: go
be used for the erection of a hangar and purpose;
incidental theretq: Schwartz did not sign this
document as he required certain minor amendments to
it. For that purpose he prepared another document

incorporating the amendments, which he signed and

sent to Van Eeden. In the meantime the appellant



‘commenced paying the stipulated rental which it has
doﬁe ever since, together with the required escalation.
It took occupation of site 6 and constructed a hangar
on it during 1988 at a considerable cost. According
to Schwartz thé hangar cost R1f4m to construct whereas
Mr Coetzer, who succeeded Van Eeden in September 1990
as airport manager, estimated the c¢o6st as between
JR250 000 and Rsop 000. -The appellant has occupied
fhe hangar since its construction.

The lease dispatched by Schwartz to Van Eeden -
was apparently' mislaid in the 1latter's office and
under cover of a letter d;ted 6 January 1989 Van Eeden
forwarded another standard lease to Schwartz for his
signature. Schwartz was requested to return the lease
"for signafure by my Board's representatives whereafter
a copy would be forwarded to you". Instead of signing

this document Schwartz forwarded another signed copy

of the lease containing his amendments to Van Eeden



on 8 September 1989. The airport management, however, -
was still'-insisting upon a lease containing Lamb's
standard provisions and under cover of a letter dated
16 February 1990 the assistant airport manager, Mr M J
vgn Rensburg, forwarded yet another standard agréément
of lease which had been duly completed to Schwartz for
his signature. Schwartz did not sign this lease
either.

After succeéding Van Eeden, Coetzer
reaffirmed to Schwartz during October 1990‘that Lamb
would sign a written agreement of lease in respect of
site 6 for 25 vyears at the agreed rental on; its
standard terms and conditions contained in the -
documents which had earlier been sent to him for
signature. Consequently a further print out of the
standard agreement of lease which had been completed in
respect of.sitg .6 was delivered to Schwartz for his

signature during October or November 1990. This was



the document which was annexure "D" to Schwartz's
founding affidavit.‘ According to Coetzer, Schwartz
indicated to him in January 1991 that he only required
an alteration to the domicilium clause {clause 21} of
annexure "D" before signing it. Coetzer aéreed to
the change wheréupon Schwartz on 21 January 1991 signed
the doéument and returned it to Lamb.

A comparison between the document sent to
Schwartz for his signature in March 1987 and annexure
"D" reveals that the material conditions had remained
exactly the same. Certain minor provisions had been
omitted and others added, and although itlis not clear
who had effected these alterations it can safely be
accepted that they had been done on the aut?ority of
Lamb.

During 1990, and unbeknown to the appellant,
the respondents commenced negotiations with a

consortium for the sale of the airport,culminating in



the conclusion of. a written agreement of sale on 23
March 1991, In clc;tuse 30 thereof it was recorded
that the respondents had entered into certain lease
agreements in respect_. of sif.es and offices at the
'c:urport which wlvere identified in' annexure "H" tq the
contract of sale. Annexure "H" reflects a lease of
site 6 to the appellant as one of a large number of 25
yealr leases which, the responden‘;s_ had concluded with
various tenants. ’.i'he expiry date of_the lease of site
6 and the rental therefor stated in annexure - "H"
correspond with the terms of annexure "D". In the
contract of sale the respondents undertook_ to cause
all these 25 year leases (which were required-tﬁo be
notarially executed) to be elxecuted and registered.
In an affidavit filed on behélf of the respondents Van
Rensburg claims to have prepared annexure "H" in error

but his explanation is so clearly untenable that it

can, in my view, be rejected on the papers (Plascon-






