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The appellant, a building and engineering
contractor, instituted sig separate claims against the
South African government for payment in terms of a
building contract and for damages due to its breach. The
court a quo (Daniels J) held that the unexpressed tacit
or implied terms of the contract on which the appellant
sought to rely for three of its six claims were
irreconcilable with its express terms. The Court
accordingly upheld the respondent's exceptions against
those claims. This is an appeal, brought with leave of
the court a quo, against that decision. I shall refer to
the appellant as 'the plaintiff" and to the respondent as
"the defendant".

The contract, a comprehensive one consisting of a -
number of contiguous documents, was concluded in i983.

The  plaintiff undertook  to erect the district

headquarters for the South African police, a police



station and a mortuary at Nelspruit in accordance with
certain drawings, specifications, bills of quantity,
conditions of contract and general condit;ions of tender,
to the satisfaction of the director-general of the
Department of Community Development for a price of
R3 970 234,00 (including a contingency sum and general
sales tax) or for such other sum as became payable in
terms of the provisions of the contract. The contract
was thus not for a lump sum but was based on a priced
schedule of quantities. The ultimate contract amount
would oniy be ascertainable once ali the executed work
had bgen finally measured and valued at the prices and
rates in the schedule of quantities. The contract was
thus of a kind that has been described as a "rate and
measurement contract” (Alfred McAlpine & Son (P_t.y) Ltd v
Transvaal Provincial Administration 1974 (3) SA S06 (A)

at 510A; Minister of Public Works v WIM Construction Co

(Pty) Ltd 1983 (3) SA 58 (A) at 64C; Compagnie



Interafricaine de Travaux v South African Transport
Services and Others 1991 (4) SA 217 (A) at 2é3B;C).

The site was handed over to the plaintiff on 23 June
1983. The contractvual completion date was 4 May 1985 but
this date was extended, in terms of the provisions of Fhe
contract, to 15 June 1985. In the event the work was
only completed some six months later on 17 December
1985.

The plaintiff attributes this delay to the defendant
{or . its employees or agents). But for  their
interventions,‘so 31: is alleged in the pleadings, the
work would have been completed on 14 December 1984, the
date which it programmed for completion, which was well
in advance of the extended contractual completion date.
Such interventions, by way of late variation orders and
instructions and unauthorised suspension orders,

constituted, so it is alleged, breaches of the contract

by the defendant or, if not, at the very least fell
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outside the ambit of clause 17(ii) of the Conditions of
Cohtract which is the clause providing for extensions of
time for completion. Either eventuality was governed,
according to the plaintiff, by appropriate implied or
tacit terms. The relief claimed in claims C, E and F
(which were those against which the exceptions were
directed) was founded on the existence of those implied
or tacit terms.

Before examining the unexpressed terms on which the
plaintiff relied it will be convenient, for ease of later
refefence, to recite the exﬁress terms of the Conditions
of Contract which are relevant to this judgment.

The "wWorks" are defined in clause 1{vi) toc mean

*all the buildings, erections or structures
(including any omissions, substitutions,
alterations, or variations thereto) which are to be
erected, built or constructed in terms of this
Contract ..."

"Engineer" is defined in clause 1{iv) as the
"'Department © of Community Development’ acting

through the officer deputed generally or specially
to control or supervise the Works."



(According to paragraph 8.2 of the Particulars of Claim
the functions of the engineer were carried out by a firm
of architects, Messrs Derrick Law and Lawson, of
Nelspruit). The engineer's functions to control or
supervise the Works are exercised, in terms of clause
1(x) by means of "Orders in Writing". In terms of clause
2(1i) the contractor is obliged to "conform minutely to
the Drawings and Specifications and to any Order in
Writing which the Engineer may supply during the progress
of the Works.” In terms of clause 3(i) the contractor
shall receive payment "only for the Works actually
executed and accepted." Clause  3(iii) then reads as
follows:
"Without invalidating the Contract, the Engineer
shall have the right by means of an Order in
Writing, by varying the Drawings, Specification and
Bills of Quantities, to increase or decrease the
quantities of any item or items or to omit any item
or items or to insert any additicnal item or items,
provided the total Contract amount be not thereby
decreased or increased in value more than 20 per

cent. Such variations shall be measured and valued
at the rates and prices contained in the Schedule of
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Quantities and added to, or deducted from the
Contract amount. Should there be any dispute as to
whether such Order in Writing constitutes a
Variation Order in terms of this Contract, the
decision of the Engineer shall be final."

Clauses 3(iv}, (v), (vi) and (vii) provide for the

ordering of and payment for extra and additional work and

' Clause 4 provides for extras and variations as daywork.

Clause 9 deals generally with suspension of work. The
duration of the contract is governed by clause 17.
Clause 17(1i) reads:

“The Contfactor shall be allowed from the time the
site is handed over to- him 14 days for the delivery
and arrangement of his plant and material, and at
the expiration of the said 14 days the said works
shall be commenced and proceeded with, with all due
diligence to the satisfaction of the Engineer, and
the whole works shall be completed within (24)
twenty-four months from the date of the letter of
acceptance of tender. The =ite shall be handed over
to the Contractor within 14 days after he has
complied with the conditions of tender relating to
security and the submission of priced schedules aof
quantities if applicable."

Clause 17(ii) reads:
"If the Works shall be delayed by cessation of work

by any workmen, inclement weather, or by any
omissions, additions, substituticns or variations of






