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J U D G M E N T 

KUMLEBEN, JA: 

The appellant stood trial in the East and South 

Eastern Circuit Local Division of the Supreme Court on 

seven counts. Three were murder charges, the details of 
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which are as follows: 

Count 1: The murder of Anna Mashiane 

("Anna") on or about 26 September 1987 at or 

near the farm Keeromplaas, district 

Middelburg. 

Count 2: The murder of Linah Khaliphayo 

("Linah") during the period May - July 1988 at 

or near the farm Uitkyk, district Middelburg. 

Count 4: The murder of Sophia Simelane 

("Sophia") on or about 4 April 1989 also at or 

near the farm uitkyk. 

The appellant pleaded not guilty on all counts. The 

court (Curlewis J sitting with two assessors) found the 

appellant guilty on all of them as charged. The death 

penalty was imposed in respect of each of the 

convictions of murder. They, and the consequent 

sentences, are before us on appeal in terms of s 316A(1) 

of the Criminal Procedure Act, no 51 of 1977 (the 
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"Act"). I ought to mention that the other counts in the 

indictment were two of robbery in conjunction with the 

alleged murders of Linah and Sophia respectively (counts 

3 and 5) and two other counts, one of robbery and one of 

housebreaking with intent to steal and theft (counts 6 

and 7 respectively) committed on 11 December 1989 on the 

farm Wonderhoek, district Middelburg. 

The key witness for the State was Liesbet Majona 

("Liesbet"). At all relevant times she and the 

appellant were living together as husband and wife. Her 

testimony, which to an extent incriminated the appellant 

on each charge of murder, included evidence of certain 

items of clothing and other things brought to their home 

by the appellant from time to time; statements made to 

her by the appellant; and conduct on his part that she 

observed. The other lay State witnesses were called 

primarily to relate the movements of the three victims 



4 

before each was killed and to identify certain of their 

possessions. 

The court approached the evidence of Liesbet with 

caution and found her to be a satisfactory witness. It 

was mindful of the fact that she perhaps knew more about 

the appellant's possible involvement in the offences 

than she was prepared to admit. She was, for instance, 

probably aware of the fact that certain of the 

articles brought to their home had been illicitly 

acquired by the appellant. But it is as probable that 

she was not in a position to challenge him in this 

regard or to dissociate herself from conduct on his part 

which aroused suspicion. Notwithstanding this apparent 

defect in her evidence, I do not consider that the trial 

court erred in accepting it. The court likewise found 

the evidence of the State to be acceptable with one 

qualification as regards the lay witnesses, though not a 
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material one: In many instances a specific date of an 

occurrence was put to a witness by the prosecutor. It 

was then affirmed when in the nature of things such 

detailed recollection, and perhaps the identification of 

days with reference to the calendar, could hardly have 

been expected of the witnesses concerned. In the 

circumstances when dealing with their evidence I shall 

omit any reference to a particular date which was, as it 

were, put in the mouth of the witness. 

The appellant gave evidence during the course of a 

trial-within-a-trial to decide on the admissibility of a 

statement made by him (to which I shall in due course 

refer) and on the merits in rebuttal of the State case. 

On both occasions he proved to be thoroughly untruthful. 

Since this was not disputed on appeal there is no need 

to refer to any of the many examples of his mendacity. 
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The evidence admitted or tendered by the State on 

each count can be thus summarized. 

As regards count 1, it was formally admitted that 

Anna died from an unknown cause on 26 September 1987. 

For a period before that date she had been living on the 

same farm as Liesbet and the appellant, where the latter 

was employed. Anna was confronted by the farmer's wife 

about some peaches which were said to have been stolen. 

Her explanation was that the appellant had given them to 

her. When the appellant learnt of this, he told Liesbet 

that "at the place where he meets up with Anna no grass 

will grow." (Liesbet declined to explain this figure of 

speech but it clearly had a threatening and sinister 

meaning.) One afternoon Anna left her home telling her 

younger sister, the witness Rose Mashiane, that she was 

going on a visit to some plots in the area. she had two 

blankets in her possession when she left. She was not 
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seen alive again. Liesbet said that the appellant came 

home one night bringing with him two blankets, a fowl 

and a crate containing eggs. His clothes were covered 

with blood. At his request she boiled some water with 

which he cleaned his blood-stained knife. The blood, 

according to him, came from a beast that had been 

slaughtered and the blankets he said he had bought at a 

shop. One of them (exhibit 1) was convincingly 

identified by Rose Mashiane as one that Anna had with 

her when she left home. This blanket remained at the 

appellant's home and was handed to the investigating 

officer, Detective Sergeant Mahole. Rose Mashiane 

confirmed that Anna's body was later found lying under 

some trees near a footpath on the adjoining farm and she 

was able to identify it. 

Turning to count 2, Linah's daughter, Susan Nkosi, 

remembers an occasion when Linah left home with some 

aprons she had made. She planned to sell them on the 



8 

farm Uitkyk. She failed to return. Susan subsequently 

identified the aprons, a purple purse, a black bag and a 

carry bag as belonging to her mother. These aprons and 

the other things were brought home by the appellant. He 

told Liesbet that he had bought the aprons for her. At 

some later stage she was walking in the veld with a 

friend on Uitkyk when they came upon the body of an 

unknown woman lying in a river. She reported this to 

the appellant and offered to take him there. He refused 

to accompany her but the next morning suggested that she 

should report the matter. She told her employer who 

summoned the police. The defence admitted that Linah 

died during the period May 1988 to July 1988; that 

asphyxiation, due to a ligature being applied to her 

neck, caused her death. The post-mortem examination 

conducted on 4 August 1988 confirmed that the body had 

lain in water before it was found. 
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It was formally admitted that Sophia, a seventeen 

year old girl, died on 7 April 1989 also as a result of 

strangulation. Her naked body was found in a muddy area 

on the farm Uitkyk. There were signs of a struggle at 

the scene and indications that the person or body had 

been dragged to where it was discovered. At the pre­

trial proceedings in the magistrate's court in terms of 

s 119 of the Act the appellant pleaded guilty to this 

charge. In answer to questions pursuant to this plea he 

said: 

"Wat ek kan onthou is dat ek en Sophia wel in 

'n bakleiery betrokke geraak het. Sy het my 

eers met 'n vuis geslaan. Ek het haar toe 

gepooitjie. Ek het ook neergeval en sy het 

toe bo-op my kom sit. Ons het toe gerol. Ek 

het toe bo-op haar gesit en haar verwurg. Sy 

het toe op die toneel beswyk." 

In reply to the question whether he had intended to kill 

her he said: 

"Nee dit was nie my opset nie. Ek wou haar 

net so bietjie te lyf gegaan het sodat sy my 

more kon respekteer." 
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(In the light of these answers a plea of not guilty was 

entered.) 

On what must have been the same morning Liesbet happened 

to see the appellant in the area where Sophia's body was 

subsequently found. The appellant returned home at about 

noon on that day although he ought to have remained at 

work. He had fresh scratch marks in the region of his 

throat. His explanation was that they arose during the 

course of a fight at a gambling school. She also 

noticed that there was mud on his knees and elbows and 

and some signs of blood. He produced R 20 and a watch. 

During the afternoon he left home and returned at night 

with a pair of canvas shoes. These, the watch and the 

shoes, were found at the appellant's home and identified 

as belonging to Sophia. 

As I have said, the disputed issue resulting in a 

trial-within-a-trial was whether a statement written out 


