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J U D G M E N T 

EKSTEEN, JA : 

The appellant was convicted in the South 

East Cape Local Division on three counts of rape 

and one of robbery. In the light of the serious­

ness of the offences and the appellant's previous 

convictions he was sentenced to death on each of 

the three counts of rape. On the robbery count 

he was sentenced to five years imprisonment. 

The present appeal is brought in terms of section 

316 A of the Criminal Procedure Act (No 51 of 

1977) ("the Act") against the convictions and 

sentences on the three counts of rape. 

The complainant, a 44 year old woman, 
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went riding on her horse at about 11 am on Satur­

day 19 October 1991. From the aerial photographs 

handed in at the trial her home appears to have 

been situated near the end of a tarred road on the 

outskirts of an extensive area of indigenous scrub 

and lowish trees. Various footpaths wind their 

way through this scrub and it was along one of 

these that the complainant rode. When she was 

some considerable distance from her home she came 

across the appellant walking towards her on the 

same path she was following. He could not have 

presented a particularly prepossessing picture 

at the time, as, on his own evidence, he had been 

involved in a fight at a bottle store earlier that 
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morning and, on the evidence of the district 

surgeon who examined him that same morning, his 

mouth and his lips were bleeding. He accosted 

the complainant and said something to her which 

she did not hear clearly. So she stopped her 

horse in order to speak to him. He then came 

up to her and asked her whether the horse could 

bite. At the same time he caught hold of her 

arm and her leg and pulled her off the horse. 

She shouted and attempted to defend herself with 

her riding crop. The appellant, however, soon 

overpowered her and dragged her into the bushes 

where he raped her. Any attempt at resistance 

was met by him banging her head against the 
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ground and threatening to kill her. Having 

raped her there he dragged her off to another 

place where he again raped her. He then got 

up and ordered her to get up too. While he 

was busy adjusting his clothes she attempted to 

run away. Appellant, however, ran after her and 

caught her. He picked up a brick and threaten­

ed to kill her. He then dragged her back into 

the bushes, threw her down onto the ground and 

sat astride her while he took off her necklace, 

her earrings and her watch. He then raped her 

a third time before telling her to go. She 

ran off in the direction of her home naked from 

the waist down. The upper part of her body was 
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still clothed, and her riding jacket or "wind-

cheater" came down well below her waist and 

covered her private parts. She describes it as 

something like "a very mini skirt". 

When the appellant pulled her off her 

horse, the horse turned round and ran back home. 

On its arrival there her husband immediately real­

ized that something was amiss. He mounted the 

horse and set off to find her. As he left his 

home he came across his neighbour in a "bakkie". 

with a two-way radio. The neighbour followed him 

to the end of the tarred road, after which the hus­

band rode along one of the footpaths. As he came 

to a clearing in the bush he saw complainant 
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running towards him. She was visibly upset and al­

most incoherent. Her face showed scratches and con­

tusions. She kept repeating that she had been raped. 

He asked her to get onto the horse, but she declined 

"due to the nature of what had happened to her", and 

because she hoped that her husband might yet be able 

to catch up with her assailant if he went on. He 

then told her that their neighbour was waiting in 

his "bakkie" at the end of the tarred road. She 

went off in that direction while he rode further 

along the path in the hope of being able to appre­

hend his wife's assailant. In this he was unsuccess­

ful and so he returned home to where she was. 

The police were informed and soon 

. . / 7 



7 

thereafter, with the help of a helicopter, the 

appellant was arrested. The complainant's 

watch was found in his possession but her neck­

lace and earrings were not recovered. At 

about 3 pm the police brought the appellant to 

complainant's home and she immediately identi­

fied him as being her assailant. Later that 

afternoon her husband went to the police sta­

tion where he saw the appellant sitting in the 

back of a police car. The appellant, he says, 

was "like a wild animal" and said to him "Ek 

sal haar kry, ek weet waar jy bly." 

The appellant's defence in the court 

a quo was that he had a previous liason with the 
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complainant and that they had arranged to meet 

each other again in the bushes on this particu­

lar Saturday. Complainant kept his appoint­

ment and was a consenting party to the inter­

course which ensued. The fact that her horse 

had broken loose from the branch to which she 

had tethered it and ran home while they were 

having intercourse prompted her falsely to trump 

up a charge of rape in order to placate her 

husband. The injuries to her face, he suggested, 

were caused by her running into a tree on her 

way home. 

This highly improbable story was re-

jected by the court a quo. The appellant was 
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described as a "shocking" witness. On the other 

hand the trial court found that -

"the complainant's demeanour in the witness 

box was beyond reproach and she made an 

excellent impression on us." 

She was corroborated by her husband who was found 

to have given his evidence "extremely well." 

The complainant's evidence was also 

supported by that of the district surgeon who 

examined her and the appellant on the afternoon 

of the crime, and also certain other features 

in the evidence which I find unnecessary to deal 

with in the judgment. On a mere reading of the 

record the findings of credibility of the trial 
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court are amply born out, and there seems to be 

no reason to differ from them. 

Mr Daubermann who appeared for the 

appellant, without abandoning the appeal against 

the conviction, chose not to address any argument 

to us on this issue. - This decision was in my 

view a wise one as no valid argument can be ad­

vanced against the conclusion to which the trial 

court came. The appeal against the conviction 

cannot be sustained. 

Mr Daubermann limited his argument be­

fore us to the appeal against the sentence. 

His main argument was that owing to a so-called 

"moratorium" which, the executive authority seems 
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at present to be applying to the execution of 

death sentences imposed by the courts, that sent­

ence has lost all its deterrent and retributive 

effect, and that consequently courts of law 

should no longer impose such sentences as they 

served no purpose. 

However cogent this argument may be 

from a political platform or in an academic de­

bate, it is not one which can be entertained 

by this Court. In the first place this "mora­

torium" is not contained in any law or procla­

mation, and so its nature and ambit - whether 

it contains any provision for exceptional cir­

cumstances, or how long it is to be applied -
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cannot be ascertained. In any event, and even 

if we were to assume that some general "mora­

torium" existed as a matter of government policy 

in respect of all death sentences imposed by 

the courts, it could still not serve to deter 

this Court from carrying out its duty in terms 

of the law. Sec 277(2) of the Act provides 

that : 

"(2) The sentence of death shall be im­

posed -

(a) .... 

(b) if the presiding judge .... 

is satisfied that the sentence 

of death is the proper sentence." 

In S v Nkwanyana and Others 1990 (4) 5A 735 (A) 

at 745 F this Court, in considering the above-
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