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NICHOLAS, AJA:

The two appellants, Mr E P Oosthuizen and Mr W
J M van den Bergh, were the respective defendants in two
actions brought in the Witwatersrand Local Division by
standard Credit Corporation Ltd ("Standard Credit™).
The actions were consolidated, together with similar
actions brought against Messrs Strydom and De Kock. At
the pre-trial conference all the parties agreed in terms
of Rule 33(1) of the Uniform Rules of Court upon a
written statement of facts in the form of a special case
for the adjudication of the court. The actions against
strydom and De Kock were settled before the trial, but
the proceedings against Oosthuizen and Van den Bergh
continued. In the actions, which were based on lease
agreements relating to mini-buses, Standard Credit

claimed the balances alleged to be owing under the
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respective agreements. The defence in each case was
that the lease agreement was illegal as being contrary
to the provisions of the Credit Agreements Act 75 of
1980 ("the Act") and was consequently null and void.
The trial judge (CLOETE AJ) found in favour of Standard
Credit in each case. The judgment has been reported

under the name of Standard Credit Corporation Ltd v

Strydom & Others 1991(3) SA 644(w), and I shall

refer to it as "the reported judgment". The terms of
the order granted are set out at 654 C-F.

With the 1leave of the court a quo the
appellants now appeal to this court. The issues relate
solely to questions of law. I shall accordingly set
out only the facts which relate to Qosthuizen's case.

A prominent feature in the stated case was a

scheme called the "Sampson Beck Scheme", which was




described as follows:

"1.

Sampson Beck (Pty) Ltd ('Sampson Beck'} is a
company incorporated and registered in South
Africa of which one CAREL CHRISTIAAN VAN DYK
("van Dyk") was the sole shareholder and
director at all material times and in
particular, during 1985.

The general purport of the scheme operated and
administered by Sampson Beck involved the
using of creditworthy c¢lients in order to
cbtain finance for mini-buses from financial
institutions, which mini-buses were intended
for use by ©black taxi operators. The
description of the scheme set out hereunder is
intended to describe the scheme generally, and
does not purport to describe the numerous
variations and exceptions to the general
scheme,

Sampson Beck either approached members of the
public (hereinafter referred to as 'the
client' or 'the clients') or was approached by
the clients, to use the clients' names for the
financing of mini-buses.

The client would sign a written application
form for credit to the financial institution,
which application form was usually completed

on the client's behalf. Such a form
contained, inter alia, the following
information:

the description o©of the goods to be
leased/purchased; the personal
particulars of the applicant and his




credit references.
The application form would bear no mention of
the involvement of Sampson Beck or the taxi
operator. The application form would be
presented by van Dyk or a staff member of
Sampson Beck to the client for signature.
Thereafter the application form would find its
way to the financial institution, which would
be ignorant of the involvement of Sampson
Beck.
Once the financial institution approved the
application, the c¢lient would conclude a
credit agreement with the financial
institution in terms whereof the financial
institution would either sell or lease the
mini~-bus to the c¢lient. Simultanecusly with
the signing of the credit agreement, the
client would sign a debit order form, which
formed part of the agreement, authorising the
financial institution to draw against his bank
or building society account the amounts Adue
in terms of the credit agreement.
The client would conclude a contract with
Sampson Beck in terms whereof the client would
give possession and contrel of the mini-~-bus to
sampson Beck in order that Sampson Beck could
make it available for use by a taxi operator
nominated by Sampson Beck and Sampson Beck
undertook to pay to the client a monthly
commission and to make all payments due in
terms of the credit agreement to the financial
institution. Copies of typical agreements are
annexed hereto marked 'Al' and ‘'A2'. The




10.
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12.

13.

14.

sole purpose for the client concluding the
credit agreement with the financial
institution was in order to give possession
and control of the mini—bus to Sampson Beck as
aforesaid.
The mini-bus would be placed in the possession
of a taxi operator.
The initial rental/payment as set out in the
credit agreement would be paid to the
financial institution.
The financial institution would pay the
purchase price of the mini-bus to the dealer.
Sampson Beck would enter into some agreement
with the taxi operator in terms whereof
Sampson Beck would make the mini-bus available
to the taxi operator. A copy of a typical
agreement is annexed hereto, marked 'A3',
Sampson Beck would receive payment of rentals
from the taxi operator in terms of the
aforesaid agreement, from which it would pay:
(a) the rental or instalment due to the
financial institution, either directly or
via the bank account of the client;
{(b) the client’s commission as aforesaid, on
a monthly basis;
(c) the insurance premiums in respect of the
vehicle; and
(d) an administrative fee to itself.
The scheme commenced in about 1983. For
several years, by and large, Sampson Beck
fulfilled its obligations towards the
financial institutions and the clients.
Gradually, Sampson Beck fell into arrears with
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the payment of rentals and instalments, which
progressed to a stage where Sampson Beck was
nc longer able to meet its financial
commitments.

The agreements hereinafter referred to,
between the Plaintiff and the sSecond and Third
Defendants, were, unbeknown to the Plaintiff,
part of the aforesaid Sampson Beck scheme."

The agreed facts relating to the case of

gtandard Credit Corporation Ltd v Qosthuizen were the

following:

"16.

17.

18.

The Plaintiff is STANDARD CREDIT CORPORATION
LIMITED a company duly incorporated and
registered in accordance with the laws of the
Republic of scuth Africa, which has its
principal place of business at Standard Bank
House, 6 Simmonds Street, Motortown,
Johannesburg, and which carries on business as
a registered general bank through wvarious
branch offices,

The Second Defendant is ESIAS PHILLIPPUS
QOSTHUIZEN, an adult male senior =sales
representative for Metro Cash and Carry, of
Plot 55, Eljeesee, Tarlton, Krugersdorp.

On the 14th May 1985 the B8econd Defendant
signed a document  called a 'Finance
Application’, a copy of which is annexed
hereto, marked 'Bl'. The said application
was considered and approved by the Plaintiff,







