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JUDGMENT

E M GROSSKOPF, JA

The appellant unsuccessfully sued the respondent
for damages allegedly arising from her- arrest and
impriéonment at the instance of the respondent pursuant to
sec 65A et seq of the Magistrates' Courts Act, no. 32 of 1944
("the Act"). With the leave of the court a quo (Howie J in
the Cape Provincial Division) she now appeals to this court.

The respéndent was at all relevant times.an
attorney in Bellville, Cape;'The appellant and her husband
were estate agents. They were on reasonably friendly terms
with the respondent. The parties met socially and the
respondent performed conveyancing work sent his way by the
appellant and her husband.

At one stage the appeilant's estate agency business
was very successful. In her own words:

"Our standard of living was very high, we d4did

exceptionally well. Both of us drove Mercedes-Benz.

We entertained, we lived the high life, I would

say, and we maybe possibly over—-extended our limits
at certain stages ... At a certain point in time



suddenly the market seemed to collapse around

us, the interest fates scared, everything just
seemed to collapse around us and at this particular
time both my husband and I seemed to be
experiencing marital problems, and things went from
bad to worse and eventually I decided to institute
divorce proceedings."”

The cpliapse occurred in 1985. The appellant
consulted respondent (or his firm) to act for her in the
divorce. Initially the matter was handled by a professional
assistant, one Joubert, bu; he left the respondent's employ
in April 1985, and thereafter the respondent dealt with it
" himself. By September 1985 the appellant and her husband had
become reconciled. On 2 September 1985 the responden£ wrote
to the appellant telling her that he was closing the file anad
enclosing his fipal account. The amount was-R596,34 which
included interest.

At this time the appellant was in serious financial
difficulties, and on the advice of an attorney, one De Braal,
she applied for, and was granted, an administration order in

terms of sec. 74 of the Magistrates' Courts Act. That section
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provides that, where a debtor is unable forthwith te pay the
amount of any judgment obtained against him or to meet his
financi;l obligations, and does not have sufficient asseﬁs
availablé to satisfy such judgment or obligations, and the
total amount of his debts does not exceed a specified amount
(at present deooo), the court may make an administration
order providing for the administration of the debtor's estate

and for the payment of his debts in instalments or otherwise,

Section 74E makes provision for the appointment of an

administrator and his duties are set out in section 74J. They

. are mainly to collect payments made in terms of the

administration order, to keep proper books, and tc distribute
the payments émong the creditors. According to sec 74A(2)(e)
an application for an administration order must contain a
complete list of the debtor's creditors and their addresses,
and particulats of their claims. After his appointment the
administrator must draw up and lodge witﬁ thg clerk of the

court a complete list of creditors. Provision is made for
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creditors, who were not mentioned in the list accompanying

" the application, to be included in the list compiled by the

administrator so as &o share in any distribution.

The adminisiration order in the present case was
granted on 17 October 1985. The court ordered the appellant
to pay R60 per month in resﬁect of her debts. De Braal was

appointed administrator.

In her application for the administration order the

appellant did not include the respondent as one of her
creditors. He found out about the adminiétration order in
October or November 1985 from Mrs. Brink, who managed his
collections department. She became aware of it because they
were collecting a debt-from_ihe appellant on behalf of a
client, Kirchoff & Van Greunen.

On 9 December 1985 the respondent (through his
clerk, one Botha) wro#e to De Braal asking to be placed on

the list of the appellant's creditors for an amount of

R308,73 in respect of professional fees. This comprised the
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original capital amount plus interest. The letter concluded

by stating that further interest at 20 percent per annum from
1 Deceﬁber 1985 to date of payment would be added. On 15
January 1986 De Braal replied, querying the claim for
interest. Botha replied as follows on 28 January 1986:

"Ons verwys na u brief gedateer 13 deser en wens u
mee te deel dat ons op grond van 'n stilswyende
ooreenkoms die rente van 20% per jaar eis. Ons
verneem graag binne twee weke van u of u die eis
aanvaar soos uiteengesit. Indien nie sal ons
noodwendig aansoek ingevolge Artikel 74 P (1) doen
om verlof om te dagvaar bloot met die doel om
vonnis te kry om ons op 'n gelyke voet met ander
skuldeisers te plaas wat betref rente."

De Braal does not appear to have replied to this
letter. On 19 February 1986 the respondent filed an

application under section 74P(1) of the Act. This provision,

in so far as it is relevant, reads as follows:

"As long as any administration order is of force
and effect in respect of the estate of any debtor,
no creditor shall have any remedy against the
debtor or his property for collecting money owing,
except ... by leave of the court and on such
conditions as the court may impose.”
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The application was prepared by Botha, but the
respondent signed the affidavit in its support. The affidavit

set out the history of the matter, inter alia recording that

the administrator had questioned the respondent's ‘claim for
interest, and that the respondent had, in the letter of 28
January 1986 called upon the administrator to accept the
claim for interest, failing which the leave of the court
would be sought "to institute action ... with a view to

cbtaining judgment for no other purpose than to qualify for

interest". The affidavit then continued as follows:

"It is important that interest accrues on the
capital owing to me as it will be many years before
my claim is settled and inflation is eroding the
value thereof at the rate of approximately 18% p.a.
at present.

...1 therefore humbly request the Court for leave
to institute proceedings against the Respondent
[i.e., the present appellant] so that I may be:
placed on an equal foot with other creditors who
have judgments in their favour. I accept that such
leave be limited to the institution of action and
the taking of judgment, and that I will not be
free to execute the judgment whilst the
Administration Order is in existence."
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The application was granted by the magistrate of
Bellville. The magistrate'recorded that the order was "in
respect\of the interest only as per affidavit attached té
application.“

In due course summons was issued, and, after some
difficulty in Qetting hold of the appellant, personally
served. The appellant did not defend, and on 17 July 1986
respondent obtained default judgment against her for R340, 34
plus interest at 20% from 31 August 1985 to date of payment.

Haviqg cbtained judgment, thg respondent renewed
his efforts to be included in the list of the appellant’'s
creditors so as to participate in the distribution. On 24
July 1986 he wrote to De Braal informing him of the judgment
and requesting to be placed on the list of creditors. On 21
August the respondent received a dividend on behalf of’
Kerchhoff & Van Greunen, but the list of creditors

accompanying the payment did not include the appellant's own

claim. After several further letters from the respondent, De






