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HOEXTER, JA 

In the regional court at Wynberg the appellant 

was convicted on one count of rape and one count of 

indecent assault. For purposes of sentence the trial 

court took the convictions together. The appellant was 

sentenced to four years imprisonment, the operation of two 

years of the sentence being conditionally suspended for 

five years. The appellant noted an appeal against his 

sentence alone. His appeal was dismissed by the Cape of 

Good Hope Provincial Division. Thereupon the appellant 

applied to the court a quo for leave to appeal against its 

judgment. Leave to appeal was refused, but the appellant 

was granted bail pending a petition by him to this court. 

The petition addressed to the Chief Justice sought leave to 

appeal against sentence only. This court nevertheless 

granted the appellant leave to appeal against both his 

conviction and sentence. 



3 

The sexual acts in respect whereof the appellant 

was charged were committed on 31 March 1990. The 

appellant, an apprentice welder, was then eighteen years 

old. The complainant was a schoolgirl aged fifteen. She 

was a virgin. 

The appellant was arrested on 1 April 1990. On 

the following day he appeared at a summary trial in the 

regional court when the charges were put to him. The 

appellant, who was unrepresented, pleaded guilty to the 

charge of indecent assault but not guilty to the charge of 

rape. The magistrate remarked upon the fact that the 

appellant had been arrested on the preceding day, and he 

inquired whether the appellant was ready to proceed with 

the case. The appellant replied in the affirmative. 

Thereupon the magistrate questioned the appellant 

with reference to the alleged facts of the case in order to 

ascertain whether he admitted the allegations in the charge 



4 

to which he had pleaded guilty. From the appellant's 

answers it appeared that, after having had sex with the 

complainant, he had further, but with her consent, put his 

penis into her mouth. The magistrate was not satisfied 

that the appellant admitted the allegations in the charge 

of indecent assault and in terms of sec 113 of Act 51 of 

1977 ("the Act") he recorded a plea of not guilty on that 

charge. Pursuant to sec 115 of the Act the magistrate 

than asked the appellant whether he wished to indicate the 

basis of his defence to the charge of rape. The appellant 

stated his willingness to do so and proceeded to explain 

that the sexual intercourse had taken place with the 

complainant's consent. 

The charge sheet stated the age of the 

complainant as fourteen years. The magistrate therefore 

explained to the appellant what the competent verdicts were 

in the case of sexual offences involving a complainant 
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under the age of sixteen years. Thereafter the magistrate 

determined the conditions of bail and the trial was 

postponed to 9 May 1990. 

When the trial was resumed on 9 May 1990 the 

appellant was represented by Mr Sonday who is an attorney. 

The attorney proceeded to inform the court that in respect 

of both counts the appellant wished to admit that there had 

been no consent on the part of the complainant; and that 

in respect of each count the appellant wished to alter his 

plea to one of guilty. This was confirmed by the 

appellant. The State elected to lead no evidence. It 

closed its case and asked for convictions as charged. No 

evidence was led on behalf of the appellant, and his 

attorney made no address to the court on the merits. The 

trial court then delivered a judgment on the merits of the 

case. Having accurately summarised the antecedent 

proceedings before him the regional magistrate concluded by 
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saying that on both counts he was satisfied that the 

appellant admitted all the allegations in the charges 

against him; and accordingly he convicted him as charged 

on both counts. 

The State proved no previous convictions against 

the appellant. Bail was extended and by consent the trial 

was then postponed to 16 September 1990 in order that the 

report of a probation officer might be obtained. When on 

the latter date the trial was resumed the State called 

Mr T J Damons ("Damons"), a probation officer in the 

Department of Health Services and Welfare. Damons read 

out and handed in a report dated 25 September 1990 which he 

had prepared on the appellant and his circumstances. 

Damons was questioned by the magistrate and cross-examined 

by the attorney. The attorney then called the appellant 

to testify in mitigation of sentence. 

The appellant gave his date of birth as 23 July 
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1971. He had therefore already turned nineteen when he 

testified. The appellant was an unsatisfactory witness. 

A reading of the record shows that he shilly-shallied 

throughout his evidence; and that when he was questioned 

by the prosecutor or the magistrate he showed a marked 

disinclination to answer simple questions. Dealing with 

the events in question the appellant said that he and the 

complainant had indulged in petting. Then, in response to 

a question by the attorney, came the following twist in the 

tale: 

"Het sy [the complainant] daarteen gestry?---Die 

eerste keer maar agter daai toe het sy nie weer 

nie. 

Het sy nie weer nie. U se sy het aanvanklik 

geweier, maar het later ingestem?---Ja." 

During his cross-examination the appellant said 

that he had regretted what had happened. This statement he 

amplified by saying that he felt sorry for the complainant, 

and:-
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"Ek voel amper soos ek nou haar lewe opgemors 

het, dat die gebeur het nou." 

Thereupon took place the following exchange between the 

magistrate and the appellant:-

"HOF: Nou moet ons net een puntjie duidelikheid 

op kry. Toe jy na die hof kom, se jy vir my dit 

was met toestemming gewees, die seks. Later toe 

jy regsverteenwoordig word, toe word vir my gese 

dit was sonder toestemming gewees. En nou uit 

die proefbeampteverslag wil nou weer blyk of 

toestemming hiervoor gegee word, want julle het 

mekaar geliefkoos en toe gaan julle na die kamer 

toe en julle het seks. Wat is die werklikheid? 

---Sy het my toestemming gegee. 

Wat bedoel u toestemming? --- (Geen antwoord) 

Want die een omblik het u hierdie weergawe gegee, 

dan gee u weer daardie weergawe en aan die 

proefbeampte gee u weer 'n weergawe - nou lyk dit 

my kan u nie u gedagtes opmaak wat is wat nie? 

--- (Geen antwoord) 

Hmmm? Dit is mos nie 'n moeilike vraag nie?---

(Geen antwoord)." 

In the hope of obtaining greater clarity on the 

issue the attorney then re-examined the appellant. 

Therefrom emerged, inter alia, the following:-



9 

"MNR SONDAY: Maar inderdaad, toe gemeenskap 

plaasgevind het, het sy geskree en daarteen 

gestry? --- Wat ek seks met haar het, toe skree 

sy die eerste keer, wat ek nou .... 

Toe skree sy? --- Ja. 

Skree sy dat dit nie moet plaasvind nie? --- Nie 

moet plaasvind nie - dat dit seer gewees het." 

The appellant was then further questioned by the magistrate 

whose mounting perplexity it is not difficult to 

understand. I quote two excerpts from the appellant's 

evidence at this stage of the proceedings:-

"So was daar toestemming of was daar nie 

toestemming nie? Daar was toestemming. 

Nou waarvoor is jy jammer? --- (Geen antwoord)" 

and again: 

"Maar hoekom het jy vir jou prokureur en vir my 

gese daar was nie toestemming nie? --- (Geen 

antwoord) 

Hmmm? Laat ons hoor. --- Ek weet nou nie wat om 

te se nie, meneer." 

When the appellant left the witness stand the 
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magistrate inquired of the attorney whether the defence 

wished to apply for a variation of the appellant's plea of 

guilty. At the suggestion of the magistrate an 

adjournment was then taken to enable the defence to 

consider its position. Upon the resumption of the 

proceedings the attorney made the following statement to 

the court:-

"MNR SONDAY: Edelagbare, voortsetting van die 

saak. Na konsultasie met die beskuldigde, 

Edelagbare - deeglike konsultasie, is daar 

besluit dat die pleit gaan staan, Edelagbare. 

Waar hy eintlik praat van toestemming, bedoel hy 

dan toestemming tot liefkosing en dit is nie 

toestemming tot verkragting nie, Edelagbare. 

Edelagbare, ek vra net om die beskuldigde weer te 

herroep vir een of twee vragies, Edelagbare, wat 

betref die misdaad. Edelagbare, beskuldigde is 

tweetalig, maar hy verstaan Engels beter." 

The further evidence by the appellant was brief 

and did not touch again upon the issue of consent. It 

dealt with matters such as the duration of the sexual 

intercourse, the extent of the complainant's screams; and 


