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THE DE LEEF FAMILY TRUST ......... First Appellant

ERNEST ARMANDT DE LEEF .............. Second Appellant
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IN THE SUPREME COURT OF SOUTH AFRICA

-

APPELLATE DIVISION

In the matter between:.

THE DE LEEF FAMILY TRUST .............. First Appellant

ERNEST ARMANDT DE LEEF ............... Second Appellant
THE JACOBS FAMILY TRUST ............... Third Appellant

MARCUS SONNY Jacoag Ceeetieseneiseess.. Pourth Appellant
and

THE COMMISSIONER FOR INLAND REVENUE'... Respondent.

Coram: JOUBERT A CJ et ESMALBERGER J A et
NICHOLAS HOWIE KRIEGLER A J J A.

Heard: L] ﬁarch 1993

belivered: 31 March 1993

JUDGMENT

JOUBERT, A C J:
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In motion proceedings iqst;tuted by the

Appellants in the Transvaal Provincial Division against the

Respondent (the "Commissioﬁer") for certain declaratory

orders regarding the levy of transfer duty VAN DER WALT J

dismissed them, holdiﬁg that transfer duty was payable by

the Second Appellant ("De Leef") and the Fourth Appellant

{("Jacobs'). VAN DER WALT J refused the appellants leave

to appeal against his judgment. The appellants were

granted leave in terms of séc 20(4)(ﬁ) of Act 5% of 1959 to

;ppeal to thig Court.

The material background facts to the present
appeal may conveniently be summarized as follows:

1. Longterm Investments (Pty) Ltd (the "Company")fwas the
registered owner of a certain immovable property (the
"fixed property") situated in the Municipality of
Walmer, Division of Port Elizabeth. It was the only

asset of the Company . De Leef and Jacobs each held 50%

of its shares and were also its only directors.
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At a general megting of the shareholders on 3 April 1983
it was resolved by special resolution in terms of sec
349 of the Companies Act 61 of 1973 that the Company be
be wound up voluntarily. According to sec 350 this
was a members’' voluntary winding-up of the Company.

One Lewis Snitcher was nominated as ligquidator of the
Company .

On 4 May 1983 the special resolution was registered by
the Registfar of Companies in accordance‘bf the
provisions of sec 200, and thereupon the Company was
placed in voluntafy winding-up by its members (sec
350(1) of Act 61 of 1973).‘

On 14 June 1983 the Masﬁer'sloffiqe at Cape Town, iséued
a certificate of appointment as liquidator to Lewis
Snitcher (sec 375(1) of Act 61 of 1973).

On 8 December 1983 the Master's Office at Cape Town

issued a certificate of registration to the Third

Appellant (the"Jacobs Family Trust") which was created
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by a Deed of Trust executed con 18 November 1983,

On 16 April 1984 the Master's Office at Cape Town issued
a certificate of registration to the First Appellant
(the "De Leef Family Trust") which was created by a
Deed of Trust executed on 27 March 1984.

On or about 4 May 1984 according to para 9 of De lLeef's
founding affidavit oral agreements were entered into
betweep De Leef and the Trustees of the De Leef Family
Trust, and also betwgen Jacobs and the Trustees of the-
Jacobs Family irust "in terms whereof we each ceded to

the First and Third Applicants respectively all our

rights as shareholders, including the right to

liguidation distributions and our right to take transfer

of the said property. The terms thereof were duly

communicated to the said Lewis Snitcher, who accepted
the said agreements and gave effect to them." (My
underlining). In para 5 of his replying affidavit

De Leef added an additional averment that the De Leef




Family Trust and the Jacobs Family Trust purchased those
ceded righté from him and Jacobs respectively by
crediting them in their books of. account each in the sum
of R275 000-00 as loans payable on demand. What this
averment amounts te in law is that the causa of each
cession was a sale.
On 10 May 1984 Lewis Snitcher signed a power of attorney
for the purpose of pagsing transfer of the fixed
property to the Trustees of the De Léef Family Trust and
of £he Jacobs family Trust. This power of attorney
recorded the causa for the registration of transfer as
follows:

"The above property is awarded to the

abovementioned Transferees in terms of a

liquidation dividend dated the 4th May, 1983 at a

valuation of R550 000-00."

(My underlining).

It is self-evident from the aforegoing facts that no
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liquidation dividend was declared prior to 10 May 1984.

Moreover, the De Leef Family Trust and the Jacob Family

Trust were not in existence on 4 Ma& 1983 since they were

created on 27 March 1984 and 18 November 1983 respectively.

9.

10.

As appears from trénsfer duty receipt No 7069, issued
on 24 May 1984 by the Receiver of Revenue at Cape Town,
transfer duty in the amount of R15 900-00 was paid by
the De Leef Family Trust and the Jacobs FamilY Trust.
By Deed of Transfer No T 32616/84, dated 25 June 1984,
Lewis Snitcher as transferor transferred the fixed

property to the Trustees of the De Leef Family Trust and

- of the Jacobs Family Trust as transferees. The causa

for the transfer was recorded as follows: '"- - the

- =

above property was awarded to the abovementioned

Transferees in terms of a liguidation dividend at a

valuation of R550 000-00." In this way the fixed
property was transferred directly to the De Leef Family

Trust and the Jacobs Family Trust from the Company (in



F).

ab

11.

liquidation). There was no liquidation dividend
prior to 25 June 1984. In law a valid causa is not
required for a valid transfer of fixed property. See

Commissioner of Customs & Excise v Randles, Brothers

and Hudson Ltd, 1941 AD 369 at pp 398-399, 411 and Van

der Merwe Sakereg, 2nd ed. p 305-314 for a full
discussion. Wwhat is required is evidence from which

the transferor's intention to transfer ownership (animus

transferendi dominii) and the transferee's intention to

acquire ownership (animus accipiendi dominii) can be

ascertained. " This aspect was, however, not raised

on the papers in the present matter.

On 12 July 1984 liquidator'Lewis_Snitcher signed his

affidavit in respect of his First and Final Liquidation
and Distribution Account from which it appears that
there was a cash shortfall of R3 959-12 which he
collected from De Leef and Jacobs. By doing so the

realization of the fixed property, the in order to pay
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debts, was avoided. Thg Company (in ligquidation)
was solvent. Its fixed property, ﬁalued at R550 000-
00, was to be distributed in specie to De Léef'and
Jacobs as sharehclders in egual shares. The true
factual position, however, was that liquidator Lewis
Snitcher had already on 25 June 1984 transferred the
fixed property to the Trustees of the De Leef Family

Trust and of the Jacobs Family Trust.

On 25 October 1984 Jacobs acknowledged in writing that

he had received the sum of R250 000-00 from the Company

(in liquidation). He also ;dmitted that the payment
was made to him prior to the confirmation of the
Ligquidation and Distribution Account by the Master.
On 29 Octcocber 1984 De Leef made an identical
acknowledgment in writing. Boﬁh written
acknowledgments alleged that the said sums of money
were received by them "on account of the

secured/preference award due to me/us."






