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IN THE SUPREME COURT OQF SOUTH AFRICA

(APPELLATE DIVISION)

Sea two. §1125

In the matter between:

JOHANNES MACHINI KHIBA ..... +.... Appellant

AND
THE STATE s ccesstastnannsassioenas Respondent
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J UDGMENT

EKSTEEN, JA :

The appellant and two others were in-
dicted on three charges viz theft, murder and
attempted robbery with aggravating circumstances
as defined in section 1 of Act 51 of 1977.

The first of these offences related to a .38
Special Taurus fevolver together with its hoister
aqd five .38 Special cartridges. The§ were all
alleged to have been stolen from one Viljoen du-
ring or about 13 March 1991 and 29 April 1991.
The latter two offences related to the mu;éer and
attempted robbery of one Johannes Josias Els on

his farm Fairview in the district of Vviljoens-

kroon on 28 April 1991. The appellant was con-
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victed on all three counts and was sentenced to
death on the murder count. The present appeal
is directed solely against that sentence.

The evidence disclosed that the 63 year
old Mr Els (the deceased) and his wife lived
alone on the farm Fairview. They had lived
there for the past 4b years. They kept no farm
labourers and conducted all the farming operaf’
tions themselves. (There was some indication
that at times one of their ?}ve sons, whno farmed
in the Vredefort district, would bring some of
his farm labourers to assist in certain opera-

tions on Fairview.) On the morning of Sunday

28 April at about six o'clock the couple got up
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and went outside to see to the milking of the
COWS . They were accompanied by their three
large dogs - a Rottweiler, a Dobermann Pincer,
and a cross between a Rottweiler and an Alsatian.
The deceased was armed with a Smm Manhurin pistol.
They first got the milk%ng shed ready and while

Mrs Els went to fetch the cows, the deceased

went off to open the gate of a little paddock

in which the cows were to wait to be milked.
Thewthree dogs, as they had been trained to do,
went with Mrs Els. While the déceased was wait-
itng near the paddock gate he was attacked by

the three accused who had been hiding behind a

stone-walled shed in the vicinity. One of them,
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armed with a panga, inflicted a gaping wound on
his back below the left shoulder blade. This
wound penetrated through the ribs into the left
lung. Another assailant, armed with a pitch-
fork, stabbed him on the right side of his chest.
Both prongs of the fork inflicted wounds, one of
whicp penetrated into the thoracic cavity. Tﬂe
appellant was'arméd with the .38 Special Taurus
revolver which had been stolen from Mr Viljoen
some six weeks earlier. He fired one, and possi-
bly two shots, at the deceased one of which hit
him in the left side of his chest between the
clavicle and the sternum. The path of the

bullet was from left to right passing through
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apex of the left lung, through the arch of

the aorta, through the posterior aspect of the

right lung, and causing multiple fractures of

the

was

the

she

sixth and seventh ribs, The spent bullet
found under the skin on the right side of
chest.

Whgn.Mrs Els heard the shots being fired

ran tc a spet where she could see what was

going on, She saw her huskhand standing with

his

pistolﬁin his hand and the appellant some

five metres away from him peointing his revolver

at the deceased. She also saw the other two

assailants running away towards a nearby maize

field. As Mrs Els moved towards her husband
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him, too, to turn_and run.

to his wife to telephone the police, and when she

three dogs rushed at the appellant causing

The deceased called

asked him whether he could walk he replied that

he could not. Mrs Els thereupon ran back to

the

but

the

she

and

farmhouse and tried to telepbone the police
was unable to get through, sc she abéndoned'
attempt and ran back to her husband. When

got there he was already dead. The police

the neighbours were then summoned and they

came to her assistance.

The appellant was arrested the very

next day, and in a statement to a magistrate

made shortly after his arrest he said:



at

"Ons het daar by m stcor op Saterdag begin.
Kry ons daar Mnr. Els besig om beeste toe
te sluit. Ons het terug na die wonings
van die swart mense gegaan, Ons het ge-
vind daar is nie kans om hom te kry. Ons
het Sondagoggend opgestaan en toe kry ons
hom dat hy, Mnr. Els, ock besig is om op
te staan. Toe hy kom en hy maak die hek
oop het ons skote gewvuur. Ons het n
tweede keer skote gevuur en hy het ook ™
skoot gevuur. Toe sien ons, ons het hom
nie raak geskiet nie en toe hardloop ons
weg., Ek is toe op Maandag gearfesteer.
Hulle het my wvan die plaas af geneem-na

'Viljéenskroon toe. Dis al."

The next day appellant took the police
to the farm "Welkom" on which he worked, and
which was adjacent to the farm Fairview, and
showed them where he had buriea the .38 Special
Taurus revolver in its holster.

The appellant's defence at the trial
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was an alibi. He denied all knowledge <¢f the
incident. This evidence of his was correctly
rejected as patently false.

It seems clear from the evidence, and
particularly from appellant's confession, that
the three accused had planned this attack on
the deceased and hishwife carefully. The plan
seems to have been to waylay the deceased out—;
side his house while he was about his farming
activities and to kill him so that they:could
plunder his home with comparative ease. To this
end they approached the farmhouse on the Satur-~
day evening. A suitable opportunity for a success-

ful attack on the deceased, however, did not pre-
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sent itself. And so it came about that they
returned to the scene early on the Sunday morn-
ing. While the deceased was waiting alone at
the paddock gate one ¢f his assailants must have
come up quietly from behind and inflicted the
wound on his back with Fhe panga. As he swung

round to face his attacker another assailant

"stabbed him in the chest with the pitchfork.

The deceased presumably drew his pisteol and

fired a shot at them, causing them both to turn

tail and run away. Appellant who must have

been standing somewhat tc the left of the de-

ceased, then shot him in the chest. The de-

ceased's pistol jammed and he could not fire
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another shot. When Mrs Els and the dogs appear-

ed on the scene the appellant, now deserted by

his confederates, decided that discretion may

well be the better part of valour, and he too

sought refuge in flight.

The trial c¢ourt found that the fatal

shot fired by the appellant was fired with

dolus eventualis and not with dolus directus.

This finding seems to me not to be warranted

on all the evidence. When one has regard to

the preconceived plan to attack the deceased,

and the attack already launched by his octher

two associates with the panga and the pitch-

fork, the inference that appellant fired at
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the upper part of deceased's body at a range of

a mere S metres with the direct intention of

killing him, is irresistible. The trial court

therefor erred in considering dolus eventualis

to be a mitigating factor. The fact that the
appellant had no previous convictions was correct-
ly taken intc account.

Miss French, wﬁo appeared on behalf of
the appellant before us, and in the court a quo,
submitted that the trial court ocught tc have
regarded the fact that the appellant was 23 years
0ld at the time; that he was an illiterate farm

hand; and that he had grown up in rural surround-
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