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The respondent (as plaintiff) successfully 

sued the appellant (as defendant) in the Cape of Good 

Hope Provincial Division for the sum of R52 967-41 plus 

costs. The respondent's action was founded on an 
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architect's certificate which incorporated an 

acknowledgement of debt. The present appeal is 

directed, with the necessary leave, against the whole of 

the judgment of the court a quo. 

On 26 May 1988 the appellant (as employer) and 

the respondent (as building contractor) entered into a 

written agreement ("the contract") for the construction 

of a restaurant complex at Beach Road, Gordon's Bay. 

The contract was in the standard form approved and 

recommended by the Institute of South African Architects 

and other related bodies. Provision was made in the 

contract for the appointment of an architect and 

a quantity surveyor to represent the appellant in 

all matters concerning the works and their completion. 

Clause 25.1 of the contract provides, inter 

alia: 

"The Contractor shall be entitled to receive 

from the Architect, interim certificates at 
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intervals not greater than one calender month, 

a penultimate certificate and a final 

certificate , stating the amount due to 

him and to payment of such amount by the 

Employer within the period set out in the 

attached schedule." 

Various interim certificates, based on the 

progress of the works, were issued from time to time by 

the architect. On 17 October 1988 the penultimate 

certificate was issued. Upon completion of the works 

the architect, on 26 March 1989, issued a final 

certificate in terms of clause 25.5 ("the certificate"). 

The certificate reflected the total value of work done 

(including the value of work done by nominated sub-

contractors) as R519 115-83. From this was deducted 

the amount of R453 097-63 previously certified, as well 

as certain retention monies, leaving a balance of 

R52 967-41. The certificate contained an 

acknowledgement of the appellant's indebtedness to the 

respondent in that amount, and included a promise to pay 
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such amount within seven days. 

In his heads of argument Mr Duminy, for the 

appellant, sought to challenge the status of the 

certificate despite admissions made both in the plea 

and the agreed statement of facts incorporated in the 

record, that it was a final certificate. However, at 

the hearing of the appeal he accepted that the 

certificate was a final one in terms of the contract. 

Clause 25.7 of the contract (omitting what is 

not relevant to the present appeal) provides:-

"A final certificate issued in terms of 

clauses 25.5 and 25.6 shall be 

conclusive evidence as to the sufficiency of 

the said works and materials, and of the value 

thereof." 

The certificate was issued by the appellant's 

agent (the architect) acting within the scope of his 

authority. The issuing of a final certificate carries 

with it certain legal consequences. Their nature 

depends in the first instance on the proper 
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interpretation of the relevant provisions of the 

governing agreement. In the present matter the effect 

of the certificate was to determine the respective 

rights and obligations of the parties in relation to 

matters covered by the certificate. It constituted (in 

the absence of a valid defence) conclusive evidence of 

the value of the works and the amount due to the 

respondent. It embodied a binding obligation on the 

part of the appellant to pay that amount. It gave rise 

to a new cause of action subject to the terms of the 

contract. The appellant's failure to pay within the 

time stipulated entitled the respondent to sue on the 

certificate (cf. Mouton v Smith 1977(3) SA 1(A) at 

5 C - E). However, the certificate is not 

indefeasible. It is subject to the various defences 

that may be raised in an action based on a final 

certificate. For examples of such defences see Smith v 

Mouton 1977(3) SA 9(W) at 13 A - D. Any defence 
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available to the employer, or on which the employer 

seeks to rely, ought ordinarily to be pleaded (Mouton v 

Smith (supra) at 5 F - G). 

It is necessary to analyse the pleadings in 

order to determine what defences were raised in respect 

of the respondent's action. The validity of such 

defences can then be considered. Mr Duminy did not 

contend that there were issues at the trial which went 

beyond those pleaded, but had been canvassed 

sufficiently fully for them to be considered. He 

specifically disavowed any reliance by him on an 

unpleaded defence. 

The only defences raised in the appellant's 

amended plea (which is dated 27 September 1990), the day 

after the conclusion of the evidence at the trial, and 

which incorporated all amendments sought and granted 

during the trial) were: 

1) The architect's lack of authority to issue the 
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certificate - a defence subsequently abandoned; 

2) That the certificate had been validly 

cancelled by the architect (and was therefore not 

enforceable) as a consequence of: 

(a) Mr Acavalos, representing the appellant, 

having disputed the correctness of certain 

amounts reflected in the certificate, which 

contentions were upheld by the architect, 

alternatively, 

(b) Errors made in the valuation of the works 

by the quantity surveyor which were induced by 

the respondent negligently, alternatively, 

innocently duplicating its claims in respect 

of two items; 

3) A special plea that the respondent's claim 

arose from a dispute between the parties relating to the 

contract which should have been referred to arbitration 

in terms of clause 26 of the contract - a defence which 
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has also been abandoned; 

4) Although not specifically pleaded, the 

appellant's right to argue that the provisions of clause 

25.7 of the contract are contrary to public policy, 

alternatively, that because the certificate did not 

accurately reflect the amount due by the appellant it 

would be against public policy to enforce it, was not 

challenged. I therefore propose to treat it as if it 

were a pleaded defence. 

It is common cause that after the certificate 

was issued Mr Acavalos questioned the correctness of 

certain amounts included in the final valuation. His 

dissatisfaction appears to have been directed at the 

architect rather than the respondent. Be that as it 

may, no formal dispute was ever declared with the 

respondent in respect of such amounts, nor was any 

dispute referred by the appellant to the architect for 

his decision in terms of clause 26 of the contract. 
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(I assume that the provisions of that clause would have 

permitted him to entertain such a dispute.) Instead 

the architect, without any prior referral to the 

respondent, purported to cancel unilaterally the 

certificate and on 21 April 1989 issued what was 

described as an interim certificate reflecting an 

indebtedness of R35 895-43. 

It is further common cause that: 

1) The (final) certificate erroneously included 

certain amounts which were either not due, or 

constituted overpayments, and which, if properly 

accounted for, would have reduced the appellant's 

overall liability to the respondent by slightly more 

than 1% of the total valuation of the works. I shall 

refer to these as "the accounting errors". (Also 

included were certain amounts paid directly by the 

appellant to certain nominated sub-contractors. These 

were, however, correctly included in terms of the 




