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KUMLEBEN JA:

The first appellant is the mother of Nopinki
Nkayi, a daughter, who was 16 years old at the starF of
these proceedings. The second appellant is the father
of Kwanele Msizi, a minor son apparently 20 years old
at that time. Early in January 1991 both children and
others were arrested and detained in terms of s 29(1)
of the Internal Security Act, no 74 of 1982 (the "Act")
at the Louis Le Grange Sguare, a police station in Port
Elizabeth.

On learning of their detention the appellants
consulted the Legal Resources Centre in Port Elizabeth.
One of its atterneys acted throughout for these two
detainees and others. From 11 January 1991 until 13
February 1991 there was extensive correspondence
between appellants' attorneys and the police at
Louis Le Grange Sguare, the third respondent (the

Minister of Law  and Order) and certain health
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authorities. The main requests in the letters from
the Legal Resogrces Centre were that the parents and
legal representatives of the detainees, all of whom
were minors, be allowed to consult with them; that all
existing and future records in the possession of the
Chief District Surgeon, Port Elizabeth, "pertaining to
the health” of the detainees be made available to the
Legal Resources Centre "to assess the lawfulness of the
detention and/or to monitor our clients' condition on
an ongoing basis"; and that the magistrate visiting
the detainees pursuant to s 29(9)}(a) of the Act enguire
whether the detainees had been agsaulted, and if‘so,
that details be furnished. In the first response
dealing with the requests - earlier ones explained that
the matter was receiving attention - a magistrate in
Port Elizabeth said in a letter dated 29 January 1991
that reports on visits to detainees in

terms of 5 29 were sent to the
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Commissioner of the South African Police in Pretoria
and that the .request for such reports should be
addressed tc him or the third respondent. On 4
February 1991 the Commissioner wrote, stating that the
medical records of the detainees would not be released.
This prompted a formal demand which in the first place
drew attention to the fact that on evidence of eye-
witnesses the detainees had been assaulted. The letter
went on to demand the production of medical reports and
records arising out of visits of a magistrate and
district surgeon pursuant to s 29(9) of the Act. It
also called for an undertaking that assaults cease
forthwith. The failure to respond to or comply with
this letter of demand 1led to an urgent application in
the South Eastern Cape Local Division of the Supreme

Court in which inter alia the feollowing order was

sought:
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4.

"2. A rule nisi calling upon the Respondents to
show cause on such date as this Honourable
Court might determine why an order should not
be made,

(a) interdicting the South African Police
from assaulting or threatening assault
upen the persons listed in ANNEXURE A;
{which incliuded the two detainees]

(b) directing the Respondents to remit to the
Applicants' Attorneys all District
Surgeon's medical reports and records in
their possession and arising out of any
examination or visit under s29(9)(b) of
the Internal Security Act No. 74 of 1982
and relating to the persons listed in
ANNEXURE A;

(c) directing the Respondents to remit to the
Applicants' Attorneys all Magistrate's
reports and records in their possession
and arising out of any examination or
visit under s29(9)(a) of the Internal
Security Act No. 74 of 1982 and relating
to the perscns listed in ANNEXURE A4;

(d) ....."

A prayver £for the assault restraint to operate as an
interim interdict pending the final determination of

the application and one for costs follow in the notice
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of motion.

When the matter came before Ludorf J, the

parties were agreed that the interim relief in terms of

paragraph 2(a) of the notice of motion should be

granted; that the gquestion whether the detainees were

entitled to a final interdict should be decided on the

return day; and that for this purpose viva voce

evidence was necessary. In the result the relief
claimed in paragraph 2(b) and (c¢) of the noctice,
relating to the said reports, was the remaining issue
which the parties decided to have determined at the
first hearing. There was no objection on the part of
the respondents on the ground that it was premature or
otherwise inappropriate to do so, This involved a
decision on the meaning éo be attached to s 29(7}(b) of
the Act. After hearing argument on this issue the

court held that the relief sought could not be granted

and the applicaticn for an order in terms of paragraph
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6.

2(b) and (c) (and for certain ancillary relief based
upon such orders) was dismissed with costs. it
followed that no part of the contents of such reports,
which admittedly existed, would be available to the
appellants for the further hearing. As it happened we
were informed from the Bar during argument that the
application for the permanent interdict 1is not
proceeding. However, this appeal was not discontinued
since its purpose was to obtain a decision from this
court on the guestion decided in the court a guo, and
no doubt a gquestion of costs was also involved.

Before turning to the main issue, three
preliminary matters, which are to an extent
interrelated, are to be considered: whether the relief
sought as regards the reports was ancillary to the
claim for an interdict restraining assaults; whether
an application for an order for such relief is

essentially a procedural matter; and finally whether
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7.
the form of the order sought in itself justified the
order of the court a queo which ought therefore not to
be disturbed on appeal.

As regards the first question, Ludeorf J,
after referring to certain decisions of our courts on
the meaning of s 29(7) and after pointing out that they
were concerned with the gquestion in a procedural

context, said:

"In the present matter however, the relief sought
in parr. 2(b),2{(c) and 2{(d) o©f the notice of
motion 1is not procedural. It 1is not the
Applicants' case that the material sought is
required for purposes of running, pending or
proposed litigation. The relief is sought
independently from the relief sought in par. 2(a)
and there is no suggestion in the papers that it
is sought for the purposes of any other
litigation. In fact, it seems that the information
is sought by the parents of the detainees simply
by way of understandable interest in, and concern
for, the well-being of their children. That being
so, I am of the view that the present matter is
fundamentally distinct from the other cases to
which I have referred."”
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This statement 1is true inasmuch as there is no

" indication that the reports were required for any other

litigation. I, however, cannot agree that they were
not required for pursuing what may Jjustifiably be
regarded as the main ¢laim, that is, an interdict
restraining assaults. Precision and careful
draftsmanship are not the hallmark of the appellants'
notice of motion and affidavits: they are not as
explicit as they might have been. There 1is no
allegation pertinently stating that the reports are
needed for the hearing on the return day. But as the
correspondence to which I have referred shows -
particularly the final demand - the request for such
records is related to the interdigt sought: were they
to disclose evidence of an assault, there can be no
doubting their relevance for that purpose. A general
concern on the part of a parent for the well-being of

his or her child - as expressed in the correspondence -
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