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JUDGMENT

HOWIE AJA:

Appellant, a company carrying on business as a
building contractor, sued the respondent insurance
company in the Witwatersrand Local Division for payment
in terms of a professional indemnity insurance policy.
After the pleadings were closed the parties requested the
Court below, in terms of Rule 33(4), to decide three
gquestions of law separately from the other issues. The
trial Judge (Cloete J) assumed an answer favourable to
appellant on one question but answered the other,
decisive (questions in favour of respondent. He
consequently dismissed the claim but granted leave to
appeal to this Court.

For the purposeé of deciding the questions
raised the following facts were either agreed or assumed.

In August 1987 appellant contracted to perform

certain construction work on an hotel in Somerset West.



3

This work ("the main contract") included the installation
of an air-conditioning system. Later that month
appellant engaged R & M Burrows Air-Conditioning
(Proprietary) Limited ("Burrows") as a sub-contractor to
install the system. 1In November 1987 Burrows and
respondent entered into an insurance agreement pursuant
to which the policy in question was issued.

In accordance with authorisation granted by
respondent to a company referred to in the policy as "the
underwriters", respondent undertook to provide Burrows
with +two forms of insurance cover. The material
provisions of the policy in that regard (omitting
presently irrelevant wording) read thus:

"SECTION A - PROFESSIONAL LIABILITY.
The Underwriters agree to indemnify the Insured ....

for the sums which the Insured shall become legally
liable to pay arising from any claim or claims first
made against them during the Period of Insurance as
a direct result of negligence in the performance of
the Insured's Professional Activities as specified
in the Schedule by or on behalf of the Insured in
the course of the Insured's business.



SECTION B — DEFECT IN CONTRACT WORKS.

The Underwriters agree to indemnify the Insured ....

for costs incurred in rectifying defects in the

Insured's contract works or in the design plans or

specification of such works.

PROVIDING

(a) The 1Insured can prove to the reasonable
satisfaction of the Underwriters that the
defect was the direct result of negligence in
the performance of the Insured's Professional
Activities by or on behalf of the Insured in
the course of the Insured's business.

(b) Indemnity for the rectification of defects
shall not extend ¢to include the repair of
damage to any other part of the contract works
resulting from such defects.”

In the schedule to the policy the insurance
period was stated to bhe from 13 November 1987 to 12
November 1988 and the insured's professional activities
were defined as meaning air-conditioning work undertaken
by Burrows in 1its professional capacity. In addition,
provision was made for what was called "the retroactive
date"” and this was 1 November 1985. The importance of
that date was that in terms of an exclusionary clause in
the policy the undervriters were not liable in respect of

the performance of any of the insured's professional
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activities prior to such date. Consequently, even if the
sort of negligence referred to in the policy occurred
prior to the insured periocd it could nonetheless lead to
liability on the part of the underwriters if it occurred
on.or after the retroactive date.

As a result of negligence on its part which
occurred between 1 November 1885 and 12 November 1988,
Burrows failed to install the system in terms of the
specifications o¢of the main contract. Such negligence
related to Burrows's defective design and installation of
the system and constituted a breach of its professional
duties in the conduct of its business activities.

Burrows did not renew the policy on expiry of
the insurance period. It was later called on to rectify
the defects but failed to do so.

On 21 February 1990 Burrows was provisionally
liquidated and the provisional order was made final on 14
March 1990. Subseguently appellant itself incurred the

cost of rectifying the defects and thereafter sued
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respondent for reimbursement. Appellant relied on the
terms of section B of the policy and claimed in Burrows's
stead by invoking the substitutionary right of action
afforded by s 156 of the Insolvency Act, 24 of 1936.

on the facts outlined, the questions for
decision by the Court a gquo were these:

1. Whether, on a proper construction of section B
of the policy, respondent undertook to
indemnify Burrows for the costs which a third
party incurred in rectifying defects referred
to in that section.

2. If so, whether respondent was obliged to
indemnify Burrows if such costs were incurred
after termination of the insurance period.

3. Depending on the answers to 1 and 2, whether
the indemnity in section B was an indemnity
within the meaning of s 156 of the Insolvency
Act.

The trial Judge, having assumed an answer
favourable to appellant on question 1, held, as regards
question 2, that the costs referred to in section B had

to be incurred during the period that the policy was in

 force. Consequently, because appellant's costs were

incurred after that period had elapsed, respondent would
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not have been liable to Burrows under the policy. That,
in turn, meant, as regards question 3, that respondent
was not liable to appellant under s 156 of the Insolvency
Act.,

To conclude this preliminary summary I may
mention that for the purpose of reconsidering the three
questions in issue, this Court was asked to take one
further fact into account. It was agreed by counsel
during the hearing of the appeal that Burrows's
negligently defective design and installation had
rendered it liable to appellant in terms of the main
contract.

It may be remarked at the outset that by reason
of this further fact appellant's rectification costs
would clearly have been covered by section A of the
policy had appellant made a claim upon Burrows during the
insurance period. For some reason this was not done,

hence appellant's need to rely on section B.
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In support of the appeal counsel for appellant
contended that although section A was specifically
concerned with liability to third parties whereas section
B did not contain express language appropriate to
liability cover, section B was nevertheless also intended
to provide such cover. The only important differences
between the sections, said counsel, were firstly that
section B provided narrﬁwer cover (the costs of
rectifying defects as opposed to unlimited forms of
loss); secondly that it permitted the insured, as a
pragmatic expedient, to proceed forthwith to rectify
defects himself (or through an agent or contractor)
without having to wait until the third party made a claim
upon him; and thirdly that the insurer's 1liability was
"triggered" not by a claim made (as in the case of
liability under section A) but by the occurrence of the
insured's negligence.

The real substance of the policy, so proceeded

the argument, was indemnity against 1liability for






